

DELHI UNIVERSITY LIBRARY 

a. No. 

Ac. No. _2.~j ^ Date of release for loan 

This book should be returned on or before the dale last stamped 
below. An overdue cbaiije ot 3 I'aise will be collected for each 
day the book is kept overtime. 



SUPPLEMENT TO 


The Government of India 

BY SIR COURTENAY ILBERT 1915 


TABLE OF COMPARISON 

BETWEEN 

DIGEST AND THE ACT 


OXFORD 

AT THE CLARENDON PRESS 
1916 

1917 



SUPPLEMENT 


TO THTS 


GOVERNMENT OF INDIA 


t'Be ^Verninenf of ihdia Act, MIS, is fiasecf upon the 
Digest pu%3hed in the third edition of the Government of 
India, and reproduces that Digest with modifications which 
are mainly 

The coi’t'espondence between the Digest and the Act is 
shown in t^^ following Table of Comparison : 


TABLE C'OMPARISON BETVVEEX DIGEST AND ACT, 


Digefl. 

I 


2 

3 

4 

5 


Ad. 

I 


2 

3 

4 


Reinarhs. 

For ‘ British India ’ the Act substi- 
tutes tile synonymous expression 
‘ the territories for the time being 
vested in His Majesty in India ’ so 
as to bring the language into closer 
conformity with that of the Act of 
1858. It also incorporates in the 
text the title ‘ Emperor of India 
Subs. (3) of s. 2 of Digest omitted as 
spent. 


litted as umiecessary now that the 


C 

7 

8 

9 

10 

11 

12 

13 

14 


15-- 


3 Act also contains words traas- 

/jerred from s. 15 (i) of Digest. 

6 

7 

8 

9 

10 

11 

12 

13 In subs, (2) 'India or of any part 

thereof ’ substituted for ‘ British 
India’ ; ‘the levying of war, 0 
the making of peace, or negotia- 
tions or treaties with any prince or 
state ’ Bubstitated for ‘ any of the 
matters aforesaid 

14 & 5 Subs, (i) of 8. 15 of Digest trans- 

ferred to s. 5 of Act. 



THE GOVERNMENT OF INDIA ACT, I915 iii 


Digest. 

Act. 

Remarks, 

16 

15 


17 

16 


18 

17 


19 

18 


20 

19 

Language of proviso altered in Act, 
but without alteration of effect. 

21 


Omitted as unnecessary. Applied only 
to officers of the East India Com- 
pany. Officers holding under the 
Grown in India hold during pleasure. 

22 

20 

Slight alterations of language, hut no 
alteration of substance. 

23 

21 


24 

22 


25 

23 


26 

24 


27 

25 


28 

— 

Omitted as spent. 

29 

2(3 

Para, (c) contains matter which docs 
not appear in the Digest but has 
been added in order to reproduce 
exactly the existing law. 

30 

27 


31 

28 

* Real or personal estate ’ substituted 
for the first ‘ property and ‘ real 
estate ’ for tho second ‘ property ’. 



32 

29 


33 

30 & 32 (4) 

■ Real or personal estate ' substituted 
for ‘movable or immovable pro- 
perty’. Power to mortgage con- 
fined to real estate. Power to sell 
and dispose of and to purebaso or 
acquire property limited to pro- 
perty in British India. Subs. (3} 
of s. 33 of Digest embodied in s. 32 
(4) of Act. 

34 

31 


35 

32 


36 

33 

‘ India ’ substituted for ‘British India ’ . 

37 

34 


38 

35 


39 

36 


40 

37 

B. 38 of the Act reproduces a pro- 
vision (9 Edw. 7, 0. 4, s. 4) for the 
appointment of a vice-president 
which does not appear in the body 



of the Digest but is lefe^d to in 



a note on Digest s. 4^ 

41 

— 

S. 41 of the Digest, wlihlh was merely 



iv THE 

government 

OF INDIA ACT, T915 

Digest. 

Act, 

liemarhs. 

exiJaiiatoij', is not/ bjjcoitifally re- 
produced in the Act, but effect is 
given to it by the language of theAcl. 

42 

39 


43 

40 


44 

41 


45 


Not reproduced. The power to ap- 
point a president of the Council is 
virtually repealed by the obliga- 
tion to appoint a vice-president. 

4O 

42 


47 

43 

Language changed in consequence of 
the omission of s. 45 of Digest. 

48 

44 


49 

45 

In subs, (i) the words ' and of all 
matters which ought, in its opinion, 
to be reported to him, or as to 
which he requires information’ 
added toreproduceoldenactmeuts ; 

‘ direction and control ’ substi- 
tuted for ‘ authority ’ ; ‘ govern- 
ment ’ substituted for ‘ authority 

In subs. (2) power of suspension or 
removal added. 

50 

46 

This section of the Act reproduces 
only subs. (l). (3), and (3) of s. 50 
of the Digest. The oHcot of subs. 
(4) is preserved by the terms in 
which the Act is drawn. Tlie 
poMrers given by subs. (5) were ex- 
hausted by the notification in the 
Gazette of August 1, 1912. See 
ss. 102 (2), T05 and 107 of theAcl. 

51 

47 

After B. 47 of the .Vet is inserted a 
new section (48) requiring each 
Governor to appoint a vice-presi- 
dent of hie executive oounoiL Sec 
note to s. 72 of Digest. 

52 

— 

Omitted as merely explanatory. 

53 

30, 51 

Fxovisians of existing law set out 



specifically, instead of by refer- 
ence. There arc slight diSerenceF 
between the procedure of the Gov- 
ernor-General’s Comicil and the 
procedure in the Councils of Gov- 
ernors. 

Afters. 51 of the Act is inserted a new 
section (52) reproducing existing 
provisions as to the Province oiAgra. 



V 


THE GOVERNMENT OF INDIA ACT, I915 


Digest. 

54 

55, subs, (i) 


Act. 

49 

53, subs, (i) 


55, subs. (2), 54 

( 3 ). & ( 4 ) 


56 


57 

58 

59 

60 

61 

62, subs, (i) 

62, subs. (2), 
( 3 ) 


63, subs, (i), 
( 2 ),&( 3 ) 


59 

60 
01 
62 

63, subs, (i) 
to (6) 

64, subs, (i) 

&( 2 ) 


64, subs. (3), 

(4) 


65 


1, subs. (5) 

bb 

&(6) 


64 

by 


65 

68 

66 

6g 

67 

70 

68 

71 

69 

72 

70 

— 


liemarhs. 

The words ‘ with or without an 
executive council ’ added. 

Subs. (2) of s. 53 is substituted for 
part of subs, (i) of s. 74 of Digest, 

I^iuguage of subs. (3) in Act slightly 
altered. 

*Mter a. 54 of the Act are inserted 
three new sections (55, 56, and 57) 
relating to executive councils for 
lieutenant-governors (see note on 
page 218 of Digest) and a section 
(38) enumerating existing chief 
commissioneishi^is. 

Language slightly altered but sub- 
stance not changed. 


Rexjroduced with verbal changes. 


S. 63 (2) of Act provides for the 
quorum being fixed by rules. 

The reference to a President is omit- 
ted from B. 64 (3) of the Act in con- 
sequence of the omission of s. 43 
of Digest. 

Some verbal changes. The provi- 
sions of the Act which can be 
altered by the Governor-General in 
Legislative Council are specified in 
Schedule V. 

Subs. (4} of B. 63 of Digest is covered 
by the wide language of s. 65 (i) 
(f) of Act. 


iiuba. (i ) & (2} of s. 64 of Digest amal- 
gamated and language slightly 
altered. 


This emimeration of local legislatures 
is omitted. Sec language of s. 73 



X-i THE GOVERNMEKT OF IXDLV ACT, I915 


DigeM. 


ReMiitrlA 

(4) of Act. Alistoflocallegisl.«i\e 
councils is given iu Schedule 1. 

71 

73' 7*i 

Repmduced vrith difieiences in lan- 
guage and arrangement but. nith- 
out alteration of substance. 

72, subs, (ij 

74, subs. (I) 

In vietr of recent coustitutioiial 

72, subs. (2) 

75, subs. (3) 

changes it a. is eonsideted con- 

72, subs. (3), 

75, subs. (4) 

venient to re.'ast the provisions of 

(4) 


the Digest rel.iting (0 local legisla- 

72, subs. 

75. subs. (il. 

tures and to tearrangx' them on a 


(2) 

somewhat dillerent idaii. But the 
differences are diffemices of form, 
not of substance. The Act rei>io- 
dnees in sulvstanco the piovisious 
to be found in the third edition of 
the Digest. 

73, subs. (1) 

73, subs. (1). 
(3) 


73. subs. (2). 

70, subs.. (I) 

S. 76 \2) of the Act does not apjiear 

(i). (4) 


in Digest but reproduces a provi- 
sion of existmg law. 

73. subs. (5) 

70. subs. 13) 


74, subs. (1) 

53, subs. (2) 

The power to cuustilutc now lieu- 


5j, subs. (M 

tenant - governorships has boon 


77. subs. ( 1 ) 

transferred from Part VI (relating 
to Indian legislation) (0 Fart 1* 
(relating to local Ciovenuueiita). 

X. 77 (2) of the Act reproduces a pro- 
vision of existing law. See note to 
.s. 7 ) of Digest. 

74, subs, u) 

DI 


75, subs. (1) 

78, subs. (2) 

S. 78 (i) of Art reprotluces a provi- 
sion of e.visting law . 

75, subs. (2) 

70, subs, li) 


73, subs. (3) 

78, subs. (3) 


76 

79 


77, subs. U), 

So. subs, (i) 

Subs, ti) & 12 ) of s. 77 of Digest amal- 

(2) 


gamat'?d and language slightly 
altered 

77, subs. (3) 

8u, subs. (3) 


77, subs. (4) 

80, subs, (2) 


77, subs. (5) 

83, 80, 8U)}S. 

(3) 


78 

Si. 82 


79 

84 


80 

.85 


81 

86 


8 z 

87 


83 

88 




THE GOVERNMENT OF INDIA ACT, igi5 vii 


IHgtnl. 

Arl. 

KfiMfLu. 

8.| 

So 

'The reftrenct to a President u, omit- 
ted from b, 89 (4) of the Act in con- 
seq^oence of the omission of s. 43 
of Digest. 

85 

90 


86 

91 


87 

92 


88 

93 


89 

94 


90 

95,auba. (i) 

The povrer given by ». 95 (i) of the 
Act to reinstate officers, and s. 95 
(2) of the Act, reproduce provisions 
of existing law. 

9* 

96 

The words ‘ natural bom ’ in ss. 91 

9® 

97 

and 92 of Digest sie omitted inriew 
of a. 3 of the Bzitiah Nationality 
and Status of Aliens Act. 1914 
(4 & 5 Geo. 5, c. 17). 

93 

98 


94 

99 


95 

IQO 


06 

)oi, subs. (2) 
N»<4) 

Subs. (5) of s. loi of Act is new. 

97 

102 


98 

103 


99 

104, subs, (i) 

Subs, (2) to (4) of 8 . 104 of Act, repro- 
duce provisions of existing Inw. 

JOO 

105 


ioi.8nbs.(i),(2) 106, subs, (i); 

The provision as to high courts being 


T3T, flubs, (3) 

courts of oyer and terminer and 
jail delivery is omitted from Uio 
Act ns being superseded by 24 A 25 
Viet. 0. 104, s. 9, and Letters 
Patent issued thereunder. 

JOT, subs. (3) 

106, subs. (2) ; 
131. subs. (3) 


102 

107 

The provision in s. tO/ oi Act sa to 
oonsistonoy with other Acte repro- 
duces a saving in the existing law. 

103 

108, 131. 
subs. (3) 


,■104 

1 

109, 131, 
subs. (3) 


JOj 

110, 131. 
subs. (3) 


106 

III, 131. 
enibB. (3) 



OmHted iw die reaeou ia 

‘ias note to e. 107. 


3C7 



viii THE GOVERNMENT OF INDIA ACT, I915 


Digest. 

Act. 

Heinarlis. 

loS 

112, 131, 

13 . 113 of Act loproducea provisions 


subs. (5) 

of existing law. See note to s. ofi 

log 

1 14 

of Digest. 

no 

115 


III 

ti 6, suba. (i) 

Suba. (5) of a. ti6 of Act reproduces 


to (4) 

a provision of existing law. 

112 

117 


1 13 

irS, suba. (i). 

The provision in a. 1 13 (2) of Digest 


( 3 ) 

as to providing a bouse for the 

114 

121 

Bishop of Calcutta is omitted a.s 
exhausted. Subs. (2) of a. 118, 
and sa. 119 and 12O. of Act re- 
produce provisions of existing law. 

115 

122 


116 

123 


117 

124 

The words appearing in sguare 

ii 3 

125 

brockets in the Digest are repro- 
duced in the Act. 

119, aubs. (i), 

127 


(2) 

ng.auba. (3) 

128 

‘Six years’ substituted for ‘five 

120 

126 

years to follow 33 Geo. 3, c. 52, 
s. 141. See note to s. 119 of Digest. 
S. I2p of Act reproduces provisions 
of existing law, and s. 130 effects 
repeals, with savings. 

121 

131, subs, (i). 

S. 131 (3) of Act is new in point of 


(2) 

form, and covers Sch. V. 

122 

132 


123 

133 


123A. 

53, aubs. (2) 


124 

63, subs. (7) 

67, subs. (3) 

74, aubs. (5) 

76, subs. (4) 

80, subs. (3} 
loi, subs, (i). 


Sob. I 

134 

Soh.n 


Sch. II 

Sob. Ill 




THE 

GOVERNMENT OF INDIA 


BEING A DIGEST OF THE STATUTE LAW 
RELATING THERETO 

WITH HISTORICAL INTRODUCTION 

AND 

EXPLANATORY MATTER 

BY 

SIR COURTENAY ILBERT, G.C.B., K.C.S.I. 

CLERK OF TKE HOOSS OF COMHOH5 

aOHBTlUE LAW UEUBER OP TKB COUNCIL OF THB GOVERHOR-GBHBRAL OF INDIA 


THIRD EDITION 


OXFORD 

AT THE CLARENDON PRESS 

LONDON AND NEW YORK^ HUMPHREY MILFORD 

ALSO SOLD BY 

STBVBNS & SONS, LIMITED, iig & im CHANCERY LANE, LONDON 

1915 




PREFACE TO THE SECOND EDITION 


This is a revised edition of a book which was published 
in i8g8. 

In the year 1873 the Secretary of State for India sent to 
the Government of India the rough draft of a Bill to consoh- 
date the enactments relating to the Govermnent of India. 
This draft formed the subject of correspondence between the 
India Office and the Government of India, and an amended 
draft, embodying several proposals for alteration of the law, 
was submitted to the India Office by the Government of 
India in the month of February, 1876. xVfter that date the 
matter was allou ed to drop. 

The case for consohdating the English statutes relating to 
India is exceptionally strong. The Government of India is 
a subordinate Government, having powers derived from and 
limited by Acts of Parliament. x\t every turn it runs the 
risk of discovering that it has unwittingly transgressed one 
of the limits imposed on the exercise of its authority. Tho 
enactments on uhieh its authority rests range over a period 
of more than 120 years. Some of these are expressed in 
language suitable to tho time of Warren Hastmgs, but 
inapplicable to tho India of to-day, and unintelligible except 
by those uho are conversant with tire needs and circum- 
stances of the times in uhich they ueio passed. In some 
cases they have been duplicated or triplicated by subsequent 
enactments, which reproduce with slight modifications, but 
without express repeal, the provisions of earlier statutes ; 
and the combined effect of the series of enactments is only 
to bo ascertained by a careful study and comparison of the 
several parts. A consolidating Act would repeal and super- 
sede more than forty separate statutes relating to India. 

[ In England the difficulty of threading the maze of adminis- 
Wtive statutes is mitigated by the continuity of administra- 
tive tradition. In India there is no similar continuity. 
The Law Member of Council, on Avhom the Governor-General 
is mainly dependent for advice as to the natui'e and extent 
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of his powers, brings with him from England either no 
knowledge or a scanty knowledge of Indian administration, 
and holds office only for a term of five j’ears. The members 
of the Civil Service who are posted at the head-quarters of 
the Central and Local Governments are engaged in climbing 
swiftly up the ladder of preferment, and rarely pause fox- 
many years on the same rung. Hence the risk of miscon- 
struing administrative law, or overlooking some important 
restriction on administrative powers, is exceptionallj’^ great. 

During various intervals of leisure after my return from 
India in 1886 I revised and brought up to date the consoli- 
dating draft of 1873, and endeavoured to make it an accurate 
reproduction of the existing statute law. The revised draft 
was submitted to the Secretary of State, but the conclusion 
arrived at, after communication with the Governjnent of 
India, was adverse to the introduction of a consolidating 
measure into Parliament at that time. It was. liouever, 
suggested to me by the authorities at the Irxdia Office that 
the draft might, if published as a digest of the existing law, 
be useful both to those who are practically concerned in 
Indian administration, and to students of Indian adminis- 
trative law. It has accordingly been made the nucleus of 
the following pages. 

The first chapter contains such amount of historical intro- 
duction as appeared necessary for the purpose of making 
the existing law intelligible. The sources from which I have 
drawn are indicated in a note at the end of the chapter. 
There are many excellent summaries of British Indian 
history, and the history of particular periods has Ixeon ti-eated 
with more or less fullness in the biographies of Indian states- 
men, such as those which have appeared in Sir William 
Hunter’s series. But a histoi-y of the rise aixd growth of the 
British Empire in India, on a scale commensurate with the 
importance of the subject, still remains to be written. Sir 
Alfred Lyall’s admirable and suggestive Rise and Expansion 
of the British Dominion in India appears to me to indicate, 
better than any book with which I am acquainted, the lines 
on which it might be written. 

The second chapter contains a short summary of the 
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existing system of administrative law in India. This has 
been carefully revised in the present edition, and brought up 
to date. 

The third chapter is a digest of the existing Parliamentary 
enactments relating to the government of India, with 
explanatory notes. This digest has been framed on the 
principles now usually adopted in the preparation of con- 
solidation Bills to be submitted to Parliament ; that is to 
say, it arranges in convenient order, and states in language 
appropriate to the present day, what is conceived to be the 
net effect of enactments scattered through several Acts. 
When this process is applied to a large number of enactments 
belonging to different dates, it is always found that there are 
lacunae to be filled, obscurities to be removed, inconsistencies 
to bo harmonized, doubts to be resolved. The Legislature 
can cut knots of this kind by declaring authoritatively how 
the law is to bo construed. The draftsman or the text- 
writer has no such power. Ho can merely state, to the best 
of his ability, the conclusions at which ho has arrived, and 
supply materials for testing their accuracy. 

The fourth chapter, A\hich deals with the application of 
English law to the natives of India, is based on a paper read 
at a meeting of tho Society of Comparative Legislation. It 
points to a field in which useful work may be done by students 
of comparative jurisprudence. 

In the fifth chapter I have tried to explain and illustrate 
the legal relations between the Government of British India 
and the Governments of the Native States by comparison 
with the extra-territorial powers exercised by British 
authorities in other parts of the world, such as the countries 
where there is consular jurisdiction, and in particular the 
modern protectorates. The subject is interesting and 
important, but full of difficulty. The rules and usages which 
govern the relation between States and peoples of different 
degrees and kinds of civilization are in a state of constant 
'flux and rapid growth, and on many topics dealt with in this 
chapter it would be unsafe to lay down general propositions 
without qualifying and guarding words. There are quick- 
sands at every step. 
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Since the date of the first edition of this work important 
changes have been made in the Orders in Council which 
regulate the exercise of jurisdiction in African protectorates, 
and the jurisdiction exorcised h}' the Governor-General in 
Council in the Native States of India has been brought into 
line Avith the extra-territorial jurisdiction exercised under 
authority of the British Crown in other ijarts of the world by 
shifting its basis from an Act of the Indian legislature to an 
Order in Council under the Foreign Jurisdiction Act, 1890. 

I am indebted for A-aluable assistance to friends both at tlic 
India Office and in India. Freciucut reference has also i)Pen 
made to the minutes of Sir H. S. Maine printed for the Indian 
Legislative Department m 1890. 

But although the book owes its origin to an official sug- 
gestion, and has benefited by the criticisms of official friends, 
it is in no sense an official publication. For any statements 
or expressions of opinion I am personally and exclusively 
lesponsibk. 

I have omitted from this edition certain reprints of docu- 
ments Avhich are to be found elsewhere. The charters of the 
Indian High Courts are norv to bo found in Vol. Vl of the 
Statutory Rules and Orders Revised. The first Charter to 
the East India Company, with some omissions, will bo found 
in Prothero, Statutes and Constitutional Documents. 'I'ho 
other illustratwe documents printed in ch. Aiii of the first 
edition Avould find an appropriate place in a selection of 
documents illustrating the constitutional history of British 
India. Such a selection would be of great use to students. 

C. P. Ilbeiat. 

Sfeaeeb’s Couht, 

January, 1907. 

PEEFACE TO THE THIED EDITION 

This edition incorporates the two supplementary chapters 
added to the second edition, and makes such further addi- 
tions and alterations as are required to bring the book up 
to date. 

Speaker’s Court, 

December, 1914. 


C. P. I. 
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1783. General peace in Europe. 


1786. Burke moves impeacbmenl of 
Warren Hastings. 


1788-85. Tkial of Warren Eastings. 


1789. Beginning of French Revolu- 
tion. 


1793. Execution of Louis XVI. 
War betwen England and Franco 
declared February ii. 


17|9S. Cape of Good Hope caiitured 
from Dutch. 

1797. Battle of Cape St. Vincent. — 
Mutiny at the Nore. 

1798. Irish Rebellion. 

French expedition to Egypt. — 
(August I) Battle of the Nile. 

1799. Buonaparte, First Consul. 


1800. Union of Great Britain and 
Ireland. 

Battles of Marengo and Eohen- 
linden. 

Malta taken from French. 

1801. Addington, Prime Minister. 


India. 


} 1783-4. Fox’s India Bill introduced 
! and rejected. 

1784. Treaty of peace with Tippu, 
Sultan of Mysore. — General 

I peace in India. 

Pitt’s Act establishing Board of 
Control (24 Geo.III,ses 3 . 2 ,c. 2 s). 

1785. Warren Hastings leaves India. 
Mahdajee Sindia (Mar.ith.l) occu- 

ines Delhi. 

1786. Act passed to enlarge powers 

I of Governor-General (26 Geo. 

I III, e. 16 ). 

I 1786-93. Lord Cornwallis, Gover- 
1 nor-General. 

I 1787. Tippu sends embassies to 
Paris and Constantinople. 

I 1789-90. Tippu attacks Travancoxo. 
1790-2. War xvith Tippu. 

1791. Bangalore taken. 

1792. Tippu signs treaty of peace 
ceding territory. 

1793. English take Pondicherry. 
Permanent settlement of Bengal. 
Cornwallis loaves India. 

Act renewing Company’s charter 
(33 Geo. Ill, c. 52 ). 

1793^. Sir J. Shore (Loxd Teign- 
mouth), Govornor-Gcneial. 

1795. The Marathas defeat the 
Nizam. 

1796. Ceylon taken from Dutch. 

1797. Shah Zeman invades Punjab. 

1798-1805. Marquis Wellesley, 
Governor-General. 

1799. Capture of Seringapatam. 
Death of Tippu. Partition of 
Mysore. 

1800. Subsidiary treaty with Nizam. 


1801. Incorporation of Carnatic. 
Oudh cedes territory by subsi- 
diary treaty. 
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General History. 


India. 


1802. Treaty of Amiens. Cape 
restored to Dutch. 

1803 (May). War declared between. 
England and France. 

I 

1804. Pitt’s second ministry. 

Napoleon, Emperor. 

1805 (October 21). Battle of Tra- 
falgar. — Caiiitulation of Ulm. 

(Docember2). Battle of Austorlitz. 

1806 (January 23). Death of Wil- ' 

Ham Pitt. — ilinistr3' of ‘ All 
the Talents.’ — ^Lord Grenville, i 
Prime Minister. j 

Berlin Decrees issued, and Orders ] 
in Council issued in reply. 1 

1807. Duke of Portland, Prime 
Minister. 

1808-14. Peninsular War. 

1809. Waloheren o.vpedition. — ^Bat- 
tle of Wagram. 

Perceval, Prime Muiistcr. 

English occupy the Cape. 

1810. Mauritius taken from French. 

1812. Napoleon invades Kussia. 

War between England and United 
States. 

(June). Lord Liverpool, Prime 
Minister (till 1827). 

(July). Battle of Salamanca. 

1813 (Juno). Battle of Vittoria. 

(Ootoher 16-19). Battle of Leip- 
zig. 


1802. Treaty of Bassein and re- 
storation of Peshwii. 

1803. League of Sindia and Nagpur 
Baja (Marilthas). 

Mariitha War (Battles of Assayc, 
Argaum, Laswarce). 

1804. Giiekwar of Baroda submits 
to subsidiary system. 

1805 (July to October). Lord Corn- 
wallis again Governor-General. 
— Succeeded by Sir George 
Barlow (till 1807). 

1806. Mutiny of Sepoys at Vellore. 


1807. War with Travancore. 
1807-13. Lord Minto, Governor- 
General. 

1809. Travancore subdued. 


1813. Charter Act of 1813 (ss 
Geo. Ill, c. 155). 

East India Company loses mono- 
poly of Indian trade. 

1813-23. Lord Eastings, Governor- 


1814. First Peace of Paris. — 
Napoleon abdicates. Cape coded 
to England. 

1815 (February). Napoleon returns 
from Elba. 

(Juno 18). Battle of Waterloo. 

(November). Second Peace of 
Paris. 

1820. George IV. Congress at Trop- 
pau, afterwards at Laybach. 


General. 

1814-15. Gurkha War. 

1815. Kumaon ceded. 

1817. Pindiiris cong^uered. 

1817-18. Third Har;lthd War, end- 
ing in annexation of Poona and 
reduction of Holkar and Bajpu- 
tana. 

1819. Wazir of Oudh assumes title 
of King. 
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1821 (May). Death of Napoleon j 

Buonaparte. Congress of Ve- 
rona. I 

1822 (March 27 ]. Canning ap- . 

pointed Governor-General of 
India hut made Foreign Secre- 1 
tary instead (September). ' 

1825. Commercial panic in England. , 

1827 (April 24 ). Canning, Prime I 
Minister ; dies August 8 . I 

(September 5 ). Lord Goderich, j 
Prime Minister, 

(October 20 ). Battle of Nava- 
rino. 

1828 (January 25 ). Duke of Wel- 
lington, Prime Minister. 

1830 (June 26 ). William IV. 

(November 22 ). Lord Grey, Prime 
Minister, 

1882 (June). Beform Bill passed. 


1834 (July 17 ). Lord Melbourne, 
Prime Minister ; dismissed 
November 15 . 

(December 26 ). Sir Bobert Peel, 
Prime Minister. 

1835 (April 8 ). Sir Robert Peel 
resigns. 

(April 18 ). Lord Melbourne, 
Prime Minister. 


1837. Queen Vietoiia. 

1839-42. War between England and 
China. 


Iin)iA. 


1823-8. Lord Amherst, Governor- 
General. 

1824. War with Burma. Rangoon 
taken. 

1828. Stormmg of Bhurtpur. An- 
nexation of Assam. 


1828-35. Lord William Bentinek, 
1 Governor-General. 

I 1830. Mysore becomes a protected 
State. 

1833. Charter Act ( 3*4 Wm. IV, 
0 . 83 ) terminates trading fune- 
tions of East India Company 
and defines legislative powers 
of Governor-General in Council. 

Macaulay appointed legislative 
member of Govcrnor-Gencrars 
Council. 

1834. Annexation of Coorg. 


1835. Lord Heytesbury appointed 
Govcrnor-Generol by Sir R. 
Peel, but appointment cancelled 
by Whigs. 

1836-42. Lord Auckland, Governor- 
General. 

1836. Lieutenant-Governorship of 
North-Western Provinces con- 
stituted. 

1838. First Afghan War. 

1839. Capture of Ghazni and Kan- 
dahar. 

Death of Ranjit Singh. 

1840. Surrender of Dost Moham- 
mad. 
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1841 (September 6). Sir R. Peel, 
Prime Minister. 


1846. Repeal of Corn Laws. 

(June.) Sir R. Peel resigns. 

(July 6.) Lord John Russell, 
Prime Minister. 

1848. Chartist riots. — ^Revolution 
in Franee. 


1852. Louis Rapolcon, Emperor. 
(February 27). Lord Derby, 
Prime Minister. 

(December 28). Lord Aberdeen, 
Prime Minister. 


1854-5. Crimean War. 

1855 (February 10). Lord Palmer- 
ston, Prime Minister. 

1856. Treaty of Paris. 


1841. Insurrection at Cabul and 
disastrous retreat of British 
troops. 

1842-4. Lord Ellcnborough, Gover- 
nor-General. 

1842. Pollock recaptures and evacu- 
ates Cabul. 

1843. Annexation of Sind (Battle of 
Sleeanee). — Capture of Gwalior. 

1844- 8. Lord Hardingc, Governor- 
General. 

1845. Danish possessions bought. 

1845- 6. Sikh War. Battles of 
Miidki and Ferozeshah (1845). 

1846. Battles of Aliwal and Sobraon. 
— Treaty of Lahore. 

1848-56. Lord Dalhousic, Governor- 
General. 

1849. Satiira annexed. — Second Sikh 
War. Battles of Chillianwallah 
and Goojerat. — ^Punjab annexed. 

1850. Bombay Railway commenced. 

1852. Second Burmese War. — ^Pegu 
annexed. 

1853. Last Charter Act (16 & 17 
Viet. c. 95) passed; remodels 
constitution of Legislative 
Council. 

Jhansi, the Berars, and Nagpur 
annexed. — Telegraphs com- 
menced. 

1854. Bengal constituted a Lieu- 
tenant-Governorship. 

1856. Oudh annexed. 

1856- 62. Lord Canning, Governor- 
General. 

1857- 8. Indian Mutiny. — Out- 
breaks at Meerut and Delhi 
(June). Delhi taken (Septem- 
ber). First relief of Lueknow 
by Havelock and Outram (Sep- 
tember). Final relief of Luck- 
now by Sir Colin Campbell 
(November). 
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Gbnebil Histoby. 


1868 (February 25). Lord Derby, 
Knine Minister. 


1859. Italian War. — Battles of 
Magenta and Solferina. 

(June 18). Loid Palmerston, 
Prime Minister. 


1806 (November 6). Lord Russell 
beeomes Piimo Mmister on 
death of Loid Palnieiston. 

1866. War between Piussia and 
Aubkia. — -Battle of Komggiat/ 
oi Sadowa 

(July 6). Lord Deiby, Prune 
Mmister. 

1868 (February 27). B. Disintli, 
Prune Minister. 

Abyssinian eapcdition. 

(December 9) W. E. Gladstone, 
Prime Munster. 

1809 (November). Suez Canal 
opened. 

1870. Franco-German War. — Revo- 
lution in Fiance. 

1871. King William of Prussia 
becomes Gciman Empcioi. 

1874 (Februaiy 21). B. Disraeli, 
Piimc Ministei. 


IirniA. 


1858. Goveinmeut of India Act, 
1858 (21 & 22 Viet. c. 106), 
placesBritisb India undei ducct 
government of Crown. — ^Loid 
Cannmg, Viceroy. 

(November i). Queen’s Amnesty 
Proclamation published in 
India. 

1859. Punjab constituted a Liou- 
tonant-Goveinoisbip undoi Sir 
John Lawience. 

Indian Code of CimI Pioceduie 
passed. 

1860. Indian Penal Code passed. 

1862. Indian Civil Seivicc Act, 1S61 

(24 & 25 Viet. 0. S4)> Indian 
Councils Act, 1861 (24 &; 25 
Viet. c. 67), and Indian High 
Couits Act, 1861 (24 it 25 Viet 
0. 104), passed by Pailiainent. 
—Code of Ciimmal Piocoduio 
passed m India. 

1862-3. Lord Elgin, Viooioy. 

1864-9. Loid Lawience, Viceroy. 

1864. Bhutan Dwars annexed. 

1865. Indian Succession Act passed. 


1866. Fammc in Oiissa. 

1867 (Septcnibci). Straits Settle- 
ments sepal ated fioin India. 

1868 Sbor Ah, Amir of Afghanis- 
tan. 


1869- 72. Lord Mayo, Viceroy. 

1869. Legislative Department of 

Government of India estab- 
lished. 

1872. Indian Conti act Act and 
Evidence Act jiassoA 
1872-6. Lord Noithbrook, Vice- 
roy. 

1870- 80. Loid Lytton, Viceroy. 
1876-8. Fammo in India. 
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1877. Busso-Tnrkish War. 


1878. Treaties of San Stefano 
(March) and Berlin (July). 


1880 (April 25). W. E. Gladstone, | 
Prime Minialor. 1 

1882. Indian troops used in the | 
Egyptian War. ‘ 


1885 (June 24). Lord S.ilishixry, 
Prime Minister. 

1888 (February 6). W. E. Glad- 
stone, Prime Minister. 

(August 3). Lord Salisbury, 
Prime Minister. 

1887. Jubilee of Queen Victoria’s 
reign. 


1892 (August 18). AV. E. Gladstone, 
Prime Minister. 


1894 (March 3). Lord Eosobery, 
Prime Minister. 


1895 (July 2). Lord Salisbury, 
Prime Minister. 


India. 


1877 (January i). Queen pro- 
claimed Empress of India at 
Delhi. 

1878. Invasion of Afghanistan. 

1879 (July). Treaty of Gandamak. 
(September). Cayagnaii killed 

at Cabul. — ^English invado Af- 
ghanistan. 

1880-4. Lord Ripon, Viceroy. 

1880 (July). Abdurrahman recog- 
nized as Amir of Afghanistan. 
— Battle of Maiwand. General 
Roberts’ march from Cabul to 
Kandahar. 

1884. Boundary Commission ap- 
pointed to settle North-West 
frontier. 

1884-8. Lord Dufferin, Viceroy. 

1885. Third Burmese War. 

1886 (January i). Upper Burma 
annexed. 

(NoTomber 21). Legislative Coun- 
cil established for North-Wes- 
tern Provinces. 

1888-93. Lord Lunsdowno, Viceroy. 

1889. Military expeditions sent 
against hill tribes. 

1890. Chin and Lushai expeditions. 
— ^Rising in Manipur. 

1891. Massacre in Manipur. 

1892. Constitution and procedure of 
Indian Legislative Councils al- 
tered by Indian Councils Act, 

1892 (55 & 56 Viet. c. 14). 

1893. Separate armies of Madras 
and Bombay abolished by Ma- 
dras and Bombay Armies Act 

1893 (56 & 57 Viet. c. 62). 

(June 26). Indian Mint closed. 

1894 (January 27). Lord Elgin, 
Viceroy. 

(December 27). Import duty 
imposed on cotton. 

1895. Chitral Expedition. 

1896. Appearance of plague in 
Bombay. 
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1896-7. Famine in India. 

1897 (Juno). Jubilee colebrations 1897 (April 9). Legislative Council 
in England. established for Punjab. Burma 

constituted a Lieutenant-Gover- 
norship, with a Legislative 
Council. 

(June 12). Earthquake in Bengal. 
War on North-Western frontier. 
1898. Appearance of plague at C<al- 
' entta and in Madras. Famine 
' Commission. 

1899 (October n). Boor War com- ' 1899 (January 6). Lord Curzon, 
mcnced: ended May 31, 1902. Viceroy. 

I 1899-1900. Rccurronoo of famine 
in India. 

1901 (January 22). Death of Queen 1901 (October). Death of Amir 

Victoria. Abdurrahman of Afghanistan. 

(January 24). Proclamation of Punitive operations against Jlah- 
King Edward VII. sud Waziris. 

(November). Constitution of the 
North-West Frontier Provinoo 
, under a Chief Commissioner. 

1902 (August 9). Coronation. ' 1902. ‘ North-Western Provinces 

(January 30). Anglo-Japancso ' and Oudh ’ renamed ‘ United 

Treaty signed. ^ Provinces of Agra and Oudh ’. 

(July). Mr. Balfour, Prime Minis- 1902-3. Indian Police Commission, 
ter. , 1903 (January). Delhi Durbar. 

(October). Incorporation of Bcrar 
with the Central Provinces. 
1903-4. Mission to Tibet. 

1904 (February 8). Busso-Japanese , 1904. Indian Universities Act. 

War commenced : ended Sep- 1904-5. Mission to Cabul. 
tember 5, 1905 ; Peace Treaty | 

signed at Portsmouth, U.S.A. I 
Anglo-French Agreement signoib 

1905 (August 12). Anglo- Japanese 1905 (March). Constitution of Ball- 

Treaty signed. way Board in India. 

(Decembers). Sir Henry Camp- (April 4). Earthquake in Punjab. 

bell-Bannerman, Prime Minis- Beorganization of Military De- 
ter. partment of the Government of 

India : creation of Army and 
Military Supply Departments. 
Eastern Bengal and Assam con^ 
stituted a separate administraAv 
tion under a Lieutenant-Gover- 
nor with a Legislative Council. 

■ (November 18). Lord Minto, 

I Vioeroy. 
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1906 (January 8). Parliament dis- 
solved. 

1907 (April 15). Colonial Confer- 
ence at the Coloniiil OfSce. 
(First meeting.) 

(August 31). Anglo - Eussian 
Agreement signed. 


1908 (April 4). Arbitration Treaty 
between Great Britain and the 
United States signed at Wash- 
ington. 

(April s)- Sir Henry Camjibell- 
Bannorman (Premier) resigned 
(died April 32). 

Mr. Asquith, Prime Minibter. 

1909 (April 29). Mr. Lloyd George 
introduced Budget (November 
2). Passed by the Commons 
(November 30). Bcjcetcd by 
the Lords and conflict between 
tho two Houses coniincnocd. 

(Soptorabor 20). South Africa 
Union Bill received Eoyal 
Assent. 

1910. (January 10). Parliament 
dissolved. (April 29), Budget 
of 1909 reintroduced and 
passed. 

(May 6). Death of King Edwiird 
VII. Proclamation of King 
George V. 

(June 17— November). Confer- 
ence between the loaders of 
the Liberal and Unionist 
Parties hold, but failed in its 
object. 

(October 3). Portuguese Revolu- 
tion. 

(November 28). Parliament dis- 
solved. 


1905-6. Visit of tho Prince and 
Princess of Wales to India. 

1906. Convention between Great 
Britain and China regarding 
Tibet. 

1907. Agreement with tho Chinese 
Government for tho gradual 
extinction of tho export of 
Indian opium to China. 

1907-8. Famine in tho United Pro- 
vinces. 

1907-9. Royal Commission on Do- 
ccntr.alization in India. 

1908. Punitive operations against 
the Zalcka IChel Afridis and 
Jlohmands. 

(November 2). Proclamation of 
tho King - Emperor to the 
Princes and Peoples of India 
on tho fiftieth anniversary of 
tho transfer of tho government 
of India to tho Crown. 

1909 (April). Military Supply De- 
partment of the Government of 
India abolished. 

Indian Councils Act passed : 
legislative councils greatly en- 
larged and their functions 
extended ; system of direct 
election of members introduced, 
and non-official majorities estab- 
lished in provincial councils. 

1910. Indian Press Act. 

(November). Education Depart- 
ment of tho Government of 
India constituted. 

(November). Constitution of an 
Executive Council to assist the 
Lieutenant-Governor of Bengal. 

(November 23). Lord Hardinge, 
Viceroy. 
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General History. 

1911 (Juno 22). George V crowned. 

(July 13). Anglo- Japanese Alli- 
ance renewed for 10 years. 

(August 14). House of Commons 
agreed to the Vote for the pay- 
ment of Members. 

(August 18). Parliament Act re- 
ceived Royal Assent. 

(September 4}. Recognition of 
the Portuguese Eepublie. 

1912 (April 3). Royal Commission 
appointed to inquire into the 
trade of the Empire. 

(July 29). Death of the Emperor 
of Japan. 

(October 8). First Balkan War 
(Bulgaria, Servia , Greece, and 
Montenegro against Turkey) 
commenced. 


1918 (January 16). Government 
of Ireland Bill passed in Com- 
mons, (January 30) rejected 
by Lords. 

(March 7). Parliament prorogued. 

(March 10). Parliament met again. 

(June 30). Second Balkan War. ! 
Bulgaria against Servia and 
Greece. 

(July 8). Government of Ireland 
Bill again passed by Commons 
and (July 22) rejected by- 
Lords. 

(July 10). Rumania declares war 
against Bulgaria. 


India. 

1911 (April I ). Constitution of the 
State of Benares. 

1911 - 12 . Visit of the King-Emperor 
and Queen-Empress to India. 
(Durbar at Delhi, December 12, 
1911). 

Punitive expeditions against the 
Abors. 


1912 (April i). Redistribution of 
territory in Bengal : new pro- 
vince of Bengal constituted a 
Presidency Government under 
a Governor, Bihar and Orissa 
a Lieutenant-Governorship, and 
Assam a Chicf-Commissioncr- 
ship. 

(August i). E.vcculivo Council 
established in Bihar and Orissa. 

Transfer of the scat of the 
Government of India from 
Calcutta to Delhi. 

(October 1). Constitution of tho 
Province of Delhi, under a 
Chief Commissioner. 

(November). Legislative Council 
established in Assam. 

Royal Commission on the Public 
Services in India appointed. 

(December 23). Attempt to assas- 
sinate tho Viceroy during tho 
State entry into Delhi. 

1913 . Sale of opium for export to 
China discontinued. 

(April). Royal Commission on 
Indian Finance and Currency 
appointed. 

(November). Legislative Council 
established in the Central Pro- 
vinces. 
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(July IS). GoTernmciit of Ireland 
Bill again rejected by Lords. ' 

(Aug. 6). Treaty of Peace be- i 
tween Balkan Powers and 
Turkey signed at Bnoharest. 

(September 28). Treaty of Peace 
between Bulgaria and Turkey 
signed at Constantinople. 

1914 (May 26). Government of 1914 . Despatch of Indian troops 
Ireland Bill passed third time British Expedition- 

in Commons. ary Forees, the cost being 

(Juno 28). Assassination of Grand borne by Indian revenues in 

Duke Ferdinand. aooordanee with Resolutions 

(July 21-24). Conforenee at passed by the Governor-Gen- 

Buckingham Palace on Govem- oral’s Council (Sept. 8) and both 

inont of Ireland Bill. Houses of Parliament (Sept. 16 

(July 23). Ultimatum presented and Nov. 26). 

by Austria-Hungary to Servia. ' 

(July 28). Austria-Hungary do- , 

Clares war on Servia. 

(Aug. I). Germany declares war j 
on Russia. 

(Aug. 3). Germany declares war | 
on France. 1 

(Aug. 4). Great Britain declares | 
war on Germany. 1 

(Aug. 10). Franoe declares wor 
on Austria-Hungaiy. 

(Aug. 12). Great Britain declares | 
war on Austria-Hungary. 

(Sept. 18). Government of Ireland ' 

Act and Established Chuich 
(Wales) Act passed under Parlia- 
ment Act. Parliament prorogued. 1 
(Nov. 5). Great Britain declares ' 
war on Turkey. 

(Dec. 18). Egypt declared as | 

British Protectorate. 1 

GOVERNORS-GENERAL OF FORT WILLIAM IN 
BENGAL.^ 

J 1774 . Warren Hastings (Governor 1793 . Sir John Shore (Lord Teign- 
of Bengal from 1772). mouth). 

1785 . Sir J. Maepherson (temporary, 1798 . Sir Alurod Clarke (temporary, 

February i, 1785, to Soptoiubcr March 6 to May 18, 1798). 

12, 1786). ' 1798 . Earl of Mornington (Marg.uis 

1786 . Lord Cornwallis. I Wellesley). 

' For more minute particulars as to dates see the India List. 

i» 
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1809- Lord Cornwallis (took o£Sco 
July 30, died October 5). 

1805. Sir Goorgo Barlow (tempor- 
ary, October 10, 1805, to July 
31, 1807). 

1807. Lord Alinto. 

1813. Lord Moira (Marquis of 
Hastings). 


1823. John Adam (temporary, 
January 9 to August 1, 1823). 
1823. Lord Amherst. 

1828. W. B. Bayloy (temporary, 
March 13 to July 4, 1828). 

1828. Lord William Bentinck. 


GOVERNORS-GENERAL OF INDIA. 


1834. Lord William Bentinck. 

1835. Sit Charles Metcalfe (tem- 
porary, Maroh 20, 1835, to 
March 4, 1836). 

1836. Lord Auckland. 


1842. Lord Ellcnborough. 

1844. Sir Henry (Lord) Hardinge. 
1848. Lord Dalhousic. 

1856. Lord Canning. 


VICEROYS AND GOVERNORS-GENERAL 
(from NOV. I, 185S). 


1858. Lord Canning (continued as 
Viceroy). 

1832. Lord Elgin. 

1884. Sir John (Lord) Lawrence. 
1869. Lord Mayo. 

1872. Lord Northbrook. 

1876. Lord Lytton. 

PRESIDENTS OF THE 
1784. Lord Sydney. 

1790. W. W. Grenyille (afterwards 
Lord Grenville). 

1793. Henry Dundas (afterwards 
Viscount Melville). 

1801. Lord Lewisham (afterwards 
Dartmouth). 

1802. Lord Castlcrcagh. 

1806 (February 12). Lord Minto. 
1808 (July 26). Thomas Grenville. 

1808 (October i). George Tierney. 
1807. Robert Dundas (afterwards 

Viscount Melville). 

1809 (July). Lord Harrowby. 

1809 (November). Robert Dundas 

(afterwards Viscount Melville). 
1812. Earl of Buckinghamshire. 

1816. George Canning. 

1821. Charles Bathurst. 

1822. Charles Watkins Williams- 
Wynn. 

1828 (February). Robert Dundas 
(afterwards Viscount Melville). 
1828 (September). Lord Ellen-/ 
borough. 


1880. Lord Ripon. 

1884. Lord DuSerin. 

1888. Lord Lansdowno. 

1894. Lord Elgin. 

1899. Lord Curzon. 

1905. Lord Minto. 

1910. Lord Hardinge. 

BOARD OF CONTROL. 

1830. Charles Grant (afterwards 
Lord Glenelg). 

1834. Lord Ellenborough. 

1835. Sir John Cam Hobhouse. 

1841 (September). Lord EUen- 

borough. 

1841 (October). Lord Fitzgerald 
and Vosci. 

1843. Lord Ripon. 

1846. Sir John Cam Hobhouse. 

1852 (February 6). Fox Maulo 
(afterwards Lord Panmuro and 
Earl of Dalhouslc). 

1852 (February z8). John Charles 
Herries. 

1852 (December 30). Sir Charles 
Wood (afterwards Viscount 
Halifax). 

1855. Robert Vernon Smith (often 
wards Lord Lyvoden). " 

1858 (March 6). Lord Ellenborough. 

1858 (June). Lord Stanley (after- 
wards Earl of Derby). 
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1858. Lord Stanley (afterward"! Earl 
of Derby). 

1859. Sir Charles Wood (afterwards 
Viscount Halifax). 

1866 (February). Lord do Grey and 
Bipon (afterwards Jlarquis of 
Bipon). 

1866 (July). Lord Cranbornc 
(afterwards Marquis of Salis- 
bury). 

1867. Sir StaflEord Northoote 
(afterwards Earl of Iddas- 
leigh). 

1868. Duke of Argyll. 

1874. Lord Salisbury. 

1878. Gathorne Hardy (afterwards 
Earl of Cranbrook). 


STATE FOR INDIA. 

1880. Lord Hartington (afterwards 
Duke of Devonshire). 

1882. Lord Kimberley. 

1885. Lord Randolph Churchill. 
1886 (Februar 3 ’^). Lord Kimberley. 
1886 (August). Sir Bichard Cros.s 
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United Provinces has been promised. 
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A DIGEST OF THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 


CHAPTER I 


HISTOKICAL INTEODXrCTIOK 


BitmaH authority in India may be traced, historically, to 
a twofold source. It is derived partly from the British 
Crown and Parliament, partly from the Great Mogul and 
other native rulers of India. 

In England, the power’s and privileges granted by royal 
charter to the East India Company were confirmed, supple- 
mented, regulated, and curtailed by successive Acts of Par- 
liament, and were finally transferred to the Crorvn. 

In India, concessions granted by, or wested from, native 
rulers gradually established the Company and the Crown as 
territorial sovereigns, in rivalry with other country powers ; 
and finally left the British Ci'own exercising imdivided sove- 
reignty throughout British India, and paramount authority 
over the subordinate native States. 

It is with the development of this power in England that 
we are at present concerned. The history of that develop- 
ment may be roughly divided into three periods. 

During the first, or trading, period, which begins with the 
charter of Elizabeth in 1600, the East India Company are 
primarily traders. They enjoy important mercantile privi- 
leges, and for the purposes of their trade hold sundry factories, 
Jtiostly on or near the coast, but they have not yet assumed 
the responsibilities of territorial sovereignty. The cession of 
Burdwan, Midnapur, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may 
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The Regulating Art organized the government of the Bengal 
Presidency and established the Supreme (lonrt at Calcutta. 

The Act of 1784 (24 fico. IIT, scss. 2, 0. 25) established the 
Board of Control. 

The Charter Act 011793 (33 Geo. Ill, e. 52) made no material 
change in the constitution of the tndi.m Government, but 
happened to be contemporaneous with the permanent settle- 
ment of Bengal. 

The Charier Art of 1813 (53 Geo. TJI. c. 155) threw open the 
trade to India, wliilsl reserving to the Company the monopoly 
of the China trade. 

The Charter Act of 1833 (3 & 4 Will. IV', e. 85) terminated 
altogether the trading functions of tho Company. 

The Charter Act of 1853 (16 & 17 Viet. c. 95) took away 
from the Court of Directors the patronage of i^osts in their 
service, and threw open the covenanted civil service to general 
competition. 

The third period was ushered in by the Government of 
Inrlia Act, 1858 (21 & 22 V'ict. e. 106), which declared that 
India was to be governed by and in the name of Her Majesty. 
The change was announced in India by the Queen’s Procla- 
mation of November i. 1858. The legislative councils and 
the high courts were established on their present basis by two 
Acts of 1S61 (24 & 25 Viet. cc. 67, 104). Since that date 
Parliamentary legislation for India hasljeen confined to matters 
of detail. The East India Company was not formally dis- 
solved until 1874. 

The first charter of the East India Company was granted 
on December 31, 1600. The circumstances in which the 
grant of this charter arose have been well described by Sir A. 
Lyall.^ The customary trade-routes from Europe to the 
East had been closed by the Tnrkish Sultan. Another route 
had been opened by the discovery of the Cape of Good Hope. 
Thus the trade with the Ea.st had been transferred from the 
cities and states on the Meditenanean to the states on the 
^ BiiUA Dominion in India. 
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Atlantic seaboard. Among these latter Portugal took 
the lead in developing the Indian trade, and when Pope 
Alexander VI (Roderic Borgia) issued his Bull of May, 1493, 
dividing the whole undiscovered non-Christian world between 
Spain and Portugal, it was to Portugal that he awarded India. 
But since 1580 Portugal had been subject to the Spanish 
Crown ; Holland was at war with Spain, and was endeavouring 
to wrest from her the monopoly of Ea.slcrn trade which had 
come to her as sovereign of Portugal. During the closing 
years of the sixteenth century, associations of Dutch merchants 
had fitted out two great expeditions to Java by the Cape 
(1595-6 and 159S-9), and were shortly (1602) to be com- 
bined into the powerful Dutch East India Company. Pro- 
testant England was the political ally of Holland but her 
commercial rival, and English merchants ucrc not prepared to 
see the Indian trade pass wholly into her hands. It was in 
these circumstances that on September 24, 1599, the mer- 
chants of London held a meeting at Founders’ Hall, under the 
Lord Mayor, and resolved to form an association for the pur- 
pose of establishing direct trade with India. But negotiations 
for peace were then in progress at Boulogne, and Queen 
Elizabeth was unn filing to take a stej) nhich would give um- 
brage to Spain. Hence she delayed for fifteen months to 
grant the charter for which the Ix)ndon merchants had peti- 
tioned. The charter incorporated George. Earl of Cumber- 
land, and 215 knights, aldermen, and burgesses, by the name 
of the ‘ Governor and Company of Merchants of London 
trading with the East Indies.’ The Company nere to elect 
annually one governor and twenty-four committees, who 
were to have the direction of the Company’s voyages, the 
provision of shipping and merchandises, the sale of mer- 
chandises returned, and the managing of all other things 
belonging to the Company. Thomas Smith, Alderman of O 
London, and Governor of the Levant Company, was to be 
the first governor. 

The Company might for fifteen years ‘ freely traffic and use 
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the trade of merchandise by sea in and by such ways and 
passages already found out or which hereafter shall be found 
out and discovered . . . into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
the islands, ports, havens, cities, creeks, towns, and places of 
Asia and Africa, and America, or any of them, beyond the 
Uape of Bona Esperanza to the Streights of Magellan.’ 

During these fifteen years the Company might assemble 
themselves in any convenient place, ‘ within our dominions 
or elsewhere,’ and there ‘ hold court ’ for the Company and 
the affairs thereof, and, being so assembled, might ‘ make, 
ordain, and constitute such and so many reasonable laws, 
constitutions, orders, and ordinances, as to them or the greater 
part of them being then and there present, shall seem necessary 
and convenient for the good government of the same Com- 
pany, and of all factors, masters, mariners, and other of&cers, 
employed or to be employed in any of their voyages, and for 
the better advancement and continuance of the said trade and 
traffick.’ They might also impose such pains, punishments, 
and penalties by iminisonment of bod}’, or by fines and 
amerciaments, as might seem necessary or convenient for 
observation of these laws and ordinances. But their laws 
and punishments were to be reasonable, and not contrary 
or repugnant to the laws, statutes, or eustoms of the English 
realm. 

The charter was to last for fifteen years, subject to a power 
of determination on two yeara’ warning, if the trade did not 
appear to bo profitable to the realm. If otherwise, it might 
be renewed for a further term of fifteen years. 

The Company’s right of trading, dming the term and within 
the limits of the charter, Avas to be exclusive, but they might 
grant licences to trade . Unauthorized traders were to be liable 
to forfeiture of their goods, ships, and tackle, and to ‘ imprison- 
ment and such other punishment as to us, our heirs and 
successors, for so high a contempt, shall seem meet and 
convenient.’ 
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The Company might admit into their body all such appren- 
tices of any member of the Company, and all such servants or 
factors of the Company, ‘ and all such other ’ as to the majority 
present at a court might be thought fit. If any member, 
having promised to contribute towards an adventure of the 
Company, failed to pa j’ his contribution, he might be removed, 
disenfranchised, and displaced. 

PoiutBof The points of constitutional interest in the eharter of 
tSmaf *iii- Elizabeth are the constitution of the Company, its privileges, 
oharte^ot legislative powers. 

Elizabeth. The twenty-four committees to whom, with the governor, 
tion of is entrusted the direction of the Company's business, are 
Company, jj^ot bodies, and are the predecessors of the later 

directors. Their assembly is in subsequent charters called 
the court of committees, as distinguished from the court 
general or general court, which answers to the ‘general 
meeting ’ of modern companies. 

The most iroticeable differ’cncc between the charter and 
modem instruments of association of a similar character is 
the absence of any reference to the capital of the Company 
and the corresponding qualification and voting powers of 
members. It ajjpears from the charter that the adveirturers 
had undertakeir to contribute towards the first voyage certain 
sums of mone wliich were ‘ sot dov n and written in a book 
for that purjrose,’ and failure to jray their contributions to the 
treasurer within a siwcificd date was to involve ‘ removal and 
disenfranchisement ’ of the defaulters. But the charter does 
not specify the amount of the several contributions,^ and for 
aU that appears to the contrary each adventurer was to be 
equally eligible to the office of committee, and to have equal 
voting power in the general court. The explanation is that 
the Company belonged at the outset to the simpler and looser 
form of association to which the City Companies then belonged, 
and still belong, and which used to be lurown by the name of 

' Tbo total amount subacribed in September, 1599, was £30,133, and there 
were loi subscribers. 
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‘ regulated companies.’ The members of such a company 
were subject to certain cominoii regulations, and were entitled 
to certain common privileges, but each of them traded on his 
o\vn separate capital, and there was no joint stock. The 
trading privileges of the East India Company were reserved 
to the members, their sons at twenty -one, and their appren- 
tices, factors, and servants. The normal mode of admission 
to full membership of the Company was through the avenue 
of apprenticeship or service. But there was power to admit 
‘ others,’ doubtless on the terms of their offering suitable con- 
tributions to the adventure of the Company. 

When an association of this kind had obtained valuable 
concessions and privileges, its natural tendencj' was to become 
an extremely close corporation, and to shut its doors to out- 
siders except on prohibitorj'^ terms, and the efforts of those 
who suffered from the mouojpoly thus created were directed 
towards reduction of these terms. Thus by a statute of 1497 
the powerful Merchant Adventuiers trading \vith Flanders 
had been required to reduce to 10 marks (£6 13s. 4^.) the fine 
payable on admission to their body. By similar enactments 
in the seventeenth century the Russia Company and Levant 
Company were compelled to grant prir-ileges of membership 
on such easy terms as to render them of merely nominal value, 
and thus to entitle the companies to what, according to Adam 
8mith, is the highest eulogiuin which can be justly bestowed 
on a regulated company, that of being merely useless. The 
charter of Elizabeth contains nothing specific as to the terms 
on which admission to the privileges of the Company might be 
obtained by an outsider. It had not yet been ascertained 
how far those privileges would be valuable to members of the 
Company, and oppressive to its rivals. 

The chief privilege of the Company was the exclusive right 
of trading between geographical limits which were practically 
the Cape of Good Hope on the one hand and the Straits of 
Magellan on the other, and which afterwards became -widely 
famous as the limits of the Company’s charter. The only 
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restriction imposed on the right of trading within this vast 
and indefinite area was that the Company were not to ‘ under- 
take or address any trade into anj'^ country, port, island, 
haven, city, creek, towns, or places being already in the law- 
ful and actual possession of any such Christian Prince or 
State as at this present or at any time hereafter shall be in 
league or amit}' with us, our heirs and successors, and which 
doth not or will not accept of such trade.’ Subject to this 
restriction the trade of the older continent uas allotted to 
the adventurers with the same lavish grandeur as that with 
which the Pope had granted rights of sovereignty over the 
new continent, and with which in our own day the continent 
of Africa has been parcelled out among rival chartered 
companies. The limits of the English charter of 1600 were 
identical with the limits of the Dutch charter of 1602, and the 
two charters may be regarded as the Protestant counter-claims 
to the monopoly claimed under Pope Alexander's Bull, 
During the first few years of their existence tho two Com- 
panies carried on their undertakings in co-operation with each 
other ; but they soon began to quarrel, and in 1611 we find the 
London merchants praying for protection against their Dutch 
competitors. Projects for amalgamation of the English and 
Dutch Companies fell through, and during the greater part of 
the seventeenth century Holland was the most formidable 
rival and opponent of English trade in the East. 

‘ By virtue of our Prerogative Pvoyal, which we will not in 
that behalf have argued or brought in question,’ the Queen 
straitly charges and commands her subjects not to infringe 
the privileges granted by her to the Company, upon pain of 
forfeitures and other penalties. Nearly a century was to 
elapse before the Parliament of 1693 formally declared the 
exercise of this imquestionable prerogative to be illegal as 
transcending the powers of the Crown. But neither at the J 
beginning nor at the end of the seventeenth century was any 
doubt entertained about the expediency, as apart from the 
constitutionality, of granting a trade monopoly of this descrip- 
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tion. Such monopolies ■were in strict accordance ■with the 
ideas, and were justified by the circumstances, of the time. 

In the seYenteenth century the conditions under which 
private trade is now carried on ■nith the East did not exist. 

Beyond certain narrow tciTitorial limits international law did 
not ran, diplomatic relations had no existence.^ Outside 
those limits force alone ruled, and trade competition meant 
w'ar. At the present day territories arc annexed for the sake 
of developing and securing trade. The annexations of the 
sixteenth century ■\vere annexations not of territory, but of 
trading-grounds. The pressure rvas the same, the objects 
were the same, the methods wera different. For the successful 
prosecution of Eastern trade it was necessary to have an 
association iiowcrful enough to negotiate with native princes, 
to enforce discipline among its agents and servants, and to 
drive off European rivals with the strong hand. No Western 
State could afford to support more than one such association 
without dissipating its strength. The independent trader, 
or interloper, was, through his ■weakness, at the mercy of the 
foreigner, and, through his irresponsibility, a source of danger 
to his countrymen. It was because the trade monopoly of 
the East India Company had outlived the conditions out of 
which it arose that its extinction in the nineteenth century 
■w'as greeted ■with general and just aijproval. 

The powers of making laws and ordinances granted by the ^gisla. 
charter of Elizabeth did not differ in their general provisions powers of 
from, and were evidently modelled on, the powers of making 
by-laAvs commonly exercised by oi’dinary municipal and com- 
mercial corporations. No copies of any laws made under the 
early charters are known to exist. They 'would doubtless 
have consisted mainly of regulations for the guidance of the 
Company’s factors and apprentices. Unless supplemented by 
udicial and punitive powers, the early legislative powers of 


' The state of things in European waters was not much hotter. See the 
description of piracy in the Mediterranean in the seventeenth century in 
Masson, Uiatoire du Commerce Franfais dam le Levant, chap. li. 
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the Company could hardly have Ijeen made cdectual for any 
further purpose. But they are of historical interest, as the 
germ out of which the Anglo-Indian codes were ultimately 
developed. In this coimexion they may be usefully com- 
pared uuth the provisions A\Meh, twenty -eight years after 
the charter of Elizabeth, were granted to the founders of 
Massachusetts. 


Bcsciu- In 1628 Charles I granted a charter to the Governor and 
Company of the Massachusetts Bay in New England. It 
government consisting of a governor, 
deputy governor, and eighteen assistants, and directed them 
to hold four times a year a general meeting of the Company 
to be called the ‘ great and general Court,’ in which general 
court ‘ the Governor or deputie Governor, and such of the 
assistants and freemen of the Company as shall be incsent 
shall have full power and authority to choose other persons 
to be free of the Company and to elect and constitute such 
officers as they shall think fitte tor managing the affairs of 
the said Governor and Comiiany and to make Laves and 
Ordinances for the Good and Welfare of the saide Company 
and for the Government and Ordering of the said Landes and 
Plantasion and the People inhabiting and to inhabit the 
same, soe as such Lawes and Ordinances be not contrary or 
repugnant to the Lawes and Statutes of this our rcalme of 
England.’ The charter of 1628 was replaced in 1691 by 
another charter, which followed the same general lines, but 
gave the government of the colony a less commercial and more 
political character. The main xu'ovisions of the charter of 
1691 were transferred bodily to the Massachusetts constitu- 
tion of 1780, which is now in force, and which, as Mr. Bryce 
remarks,! profoundly influenced the convention that prepared 


the federal constitution of the United States in 1787. 

Thus from the same germs were developed the independeivi!) 


republic of the West and the dependent cmjiirc of the East. 


* American CommonimiUh, pt. 2, chap, zzzvii. Soe also LyaE, British 
Dominion in India, p. 54. 
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The Massachusetts Company may be taken as the type of Other 

Engluih 

the bodies of adventurers who during the early part of the trading 
seventeenth century were trading and settling in the newly pa^os. 
discovered continent of the West. It may bo worth while to 
glance at the associations of English merchants who, at the 
date of the foundation of the East India Company, were 
trading towards the East. Of these the most important were 
the Russia or Muscovy Company and the Levant or Turkey 
Company .1 

The foundations of the Russia Company ^ were laid by the Russia 

Company* 

discoveries of Eichard Chancellor. In 1553-4 they were 
incorporated by charter of Philip and Mary under the name 
of ‘ the Merchants and Adventurers for the discovery of lands 
not before known or frequented by any English.’ They were 
to be governed by a court consisting of one governor (the first 
to be 8obastian Cabot) and twenty-eight of the most sad, 
discreet, and learned of the fellowships, of whom four were 
to be called consuls, and the others assistants. They were to 
have liberty to resort, not only to all parts of the dominions 
of ‘ our cousin and brother. Lord John Bazilouitz, Emperor 
of all Russia, but to all other parts not laiown to our subjects.’ 

And none but such as were free of or licensed by the Company 
were to frequent the parts aforesaid, mider forfeitui'e of ships 
and merchandise — a comprehensive monopoly. 

In 1566 the adventurers were again incorporated, not by 
charter, but by Act of Parliament, under the name of ‘ the 
fellowship of English Merchants for discovery of new trade,’ ® 
with a monopoly of trade in Russia, and in the countries 

' A good account of the great trading componieB is given by Bonnas- 
sieux, Les Grandea Gom'pagniei dt Commerce (Paris, 1892). See also Causton 
aiidKccnc, The Early Chartered Companies (1896); the artiolo on ‘ Colonies, 
Government of, by Companies ’ in the DiUtonary of Political Economy, the 
^^iolc on ‘ Chartered Companies ’ in the Encyclopaedia of the Laws of England ; 
and Egorton, Origin and Growth of English Colonies (1903). 

- As to tho Russia Company, see the Introduction to Early "Voyages to 
Muasia in tho pnblicationb of tho Ilatluyt Society. 

’ This is said to have been the first English statute which ostabliahed on 
exulueive mercantile corporation. 
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of Aimenia, Media, Ilyicania, Persia, and the Caspian 
Sea. 

In the seventeenth century they were compelled by the 
Czar of the time to share with the Dutch their trading privi- 
leges from the Russian Government, and bj' an Act of 1698, 
which reduced their admission fine to £5,^ their doors were 
thrown open. After this they sank into insignificance. 

A faint legal trace of their ancient privileges survives in 
the extra-territorial character belonging for marriage purposes 
to the chm'ches and chapels formerly attached to their factories 
in Russia. Some years ago they existed — perhaps they still 
exist — as a dining club.® 

levant The Levant Company® was founded by Queen Elizabeth 

Company. purpose of developing the trade with Turkey under 

the concessions then recently giniited by the Ottoman Porte. 
Under arrangements made with various Chi’istian powers and 
known as the Capitulations, foreigners trading or rcsidhig in 
Turkey w'ere withdraw from Turkish jurisdiction for most 
civil and criminal purposes. The first of the Capitulations 
granted to England bears date in the year 1579, and the 
first charter of the Levant Company was granted two years 
afterwards, in 1581. This charter was extended in I 593 > 
renewed by James I, confirmed by Charles II, and, like the 
East India Company’s chartei-s, recognized and modified by 
various Acts of Parliament. 

The Levant Company attcmjrtcd to open an overland trade 
to the East Indies, and sent merchants from Aleppo to Bag- 
dad and thence down the Persian Gulf. These merchants 
obtained articles at Lahore and Agra, in Bengal, and at 
Malacca, and on their return to England brought information 
of the profits to be acquired by a trade to the East Indies. 
In 1593 the Levant Company obtained a new charter, em- 
powering them to trade to India overland through the teiO 


* 10 & II Will. Ill, 0. 6. 

* MacCullocb, Dictionary of Commerce, 1871 edition. 

* As to the Levant Company and the Capitulations, see below, p. 383. 
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tones of the Grand Signor. Under these circumstances it 
is not surprising to find niemters of the Levant Company 
taking an active part in the promotion of the East India 
Company. Indeed the latter Company was in a sense the 
outgrowth of the former. Alderman Thomas Smith, the 
first Governor of the Ea.st India Company, was at the same 
time Governor of the Levant Company, and the adventures 
of the two Companies were at the outset intimately connected 
with each other. At the end of the first volume of court 
minutes of the East India Company are copies of several 
letters sent to Constantinople hy the Levant Company. 

Had history taken a different course, the Levant Company 
might have founded on the shores of the Mediterranean an 
empire built up of fragments of the dominions of the Ottoman 
Porte, as the East India Company founded on the shores of 
the Bay of Bengal an empire built up of fragments of the 
dominions of the Great Mogul. But England was not a 
Mediterranean power, trade with the East had been deflected 
from the Meditenanean to the Atlantic, and the causes which 
had destroyed the Italian merchant states were fatal to the 
Levant Company. As the East India Company grew, the 
Levant Company dwindled, and in 1825 it was formally 
dissolved. 

To return to the East India Company. 

During the fii'st twelve years of its existence, the Company The 
traded on the principle of each subscriber contributing 
separately to the expense of each voyage, and reaping the 
whole profits of his subscription. The voyages during these 
years are therefore known in the annals of the Company as 
the ‘separate voyages.’ But after 1612 the subscribers 
threw their contributions into a ‘ joint stock,’ and thus con- 
verted themselves from a regulated company into a joint-stock 
Ampany, which, however, differed widely in its constitution 
from the joint-stock companies of the present day. 

In the meantime James I had in i6oq renewed the charter JmaM I’s 

_ . charter of 

of Elizabeth, and made it perpetual, subject to determination 1609. 



GOVERNMENT OF INDIA 


14 


[CH. 


after three years' notice on proof of injury to the nation. 
The provisions of this charter do not, except with regard to 
its duration, differ in any material respect from those of the 
charter of Elizabeth. 

Beginning It has been seen that under the charter of Elizabeth the 
law^eror^^ CoDiP^^iiy ^ad power to make laws and ordinances for the 
b^Cmn factors, masters, mariners, and other officers 

pnny. employed on their voyages, and to punish offenders by fine 
or imprisonment. This power was. however, insufficient for 
the punishment of grosser offences and for the maintenance 
of discipline on long voyages. Accordingly, the Company 
were in the habit of procuring for each voyage a commission to 
the ‘ general ’ in command, empowering him to inflict punish- 
ments for non-capital offences, such as murder or mutiny, and 
to put in execution ‘ our law called martial.' ^ 

Grant of This course was followed until 1615, when, by a Royal 
grant of December 16, the power of issuing commissions 
embodying this authority was given to the Company, subject 
to a proviso requiring the verdict of a jury in the case of 
capital offences. 

Grant of By 1623 the increase in the number of the Company’s settle 
ments, and the disorderliness of their servants, had drawn 
attention to the need for further coercive powers . Accord- 
ingly King James I, by a gi’ant of February 4, i62§ gave 
the Company the power of issuing similar commissions to 
their presidents and other chief officers, authorizing them to 
punish in like manner offences committed l)y the Company’s 
servants on land, subject to the like proviso as to the sub- 
mission of capital cases to the verdict of a jury. 


' For an example of a sentence of capital punishment under one of these 
commissions, seo Kaye, Administration of East India Compariy, p. 66. 
In transactions with natwes tho Company’s servants wctd nominally sub- 
joct to tho native courts. Rights of extra-mural jurisdiction had not ■yt\ 
been claimed. ^ 

* The double date here and elsewhere indicates a reference to the three 
months, January, February, March, -which according to the Old Stylo 
closed tho old year, while under the New Style, introduced in 1751 by the 
Act 24 Geo, II, c. 23, they begin the new year. 
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The history of the Company during the reigns of the first 
two Stuarts and the period of the Commonwealth is mainly 
occupied with their contests with Dutch competitors and 
English rivals. 

The massacre of Amho^ma (February 16, i62|) is the 
turning-point in the rivalry nith the Dutch. On the one 
hand it enlisted the patriotic sympathies of Englishmen at 
home on behalf of their countrymen in the East. On 
the other hand it compelled the Company to retire from the 
Eastern Archipelago, and concentrate their efforts on the 
peninsula of India. 

Under Charles I the extensive trading privileges of the 
Company were seriously limited. 8ir William Courten, 
through the influence of Endymion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indies independently of the East India Company. 
His association, uhich, from a settlement established by it at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for many years. 

Under the Commonwealth the intervention of the Protector 
was obtained for the settlement of the Company's differences 
both with their Dutch and with their English competitors. 
By the Treaty of Westminster in 1654, Cromwell obtained 
from the Dutch payment of a sum of £85,000 as compensa- 
tion for the massacre of Amboyna and for the exclusion of 
the Company from trade with the Spice Islands. Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of which the Compan5'’s capital was 
then composed, and, pending their settlement, Cromwell 
borrowed £50,000 of the sum for the expenses of the State. 
He thus anticipated the policy subsequently adopted by 
'jifontagu and his successors of compelling the Company to 
grant public loans as a iirice for their privileges. 

Ultimatelj^ the Companj’ obtained from Cromwell in 1657 
a charter under which the rump of Courten’s Association 
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was uioitcd viith the East India Company, and the different 
stocks of the Company were united into a new joint stock. 
No copy of this charter is known to exist. Perhaps it was 
considered impolitic after the Restoration to preserve any 
evidence of favours obtamed from the Protector. 

During the period after the Restoration the fortunes of 
the Company are centred in the remarkable personality of 
Sir Josiah Child, and are depicted in the vivid xniges of Maeau- 
lay. He has described how Child converted the Comj)any 
from a Whig to a Tory Association, how he induced James II 
to become a subscriber to its capital, how his policy was 
temporarily baffled by the Revolution, how vigorously he 
fought and how lavishly he bribed to counteract the growing 
influence of the rival English Company. 

Marks of royal favour are conspicuous in the charters of 
the Restoration period. 

The charter granted by Charles II on April 3, 1661, con- 
ferred new and important privileges on the Company. Their 
constitution remained practically unaltered, except that the 
joint-stock principle was recognized by giving each member 
one vote for every £500 subscribed by him to the Company’s 
stock. But their powers were materially increased. 

They were given ‘power and command ’ over their fortresses, 
and were authorized to appoint governors and other officers 
for their government. The governor and council of each 
factorjf w'ere empowered ‘ to judge all persons belonging to 
the said Governor and Company or that shall be under them, 
in all causes, whether civil or criminal, according to the laws 
of this kingdom, and to execute judgement accordingly.’ 
And the chief factor and council of any place for which there 
was no governor were empowered to send offenders for punish- 
ment, either to a place where there was a governor and council, 
or to England. 

The Company wnre also empowered to send ships of war. 
men, or ammunition for the security and defence of their 
factories and places of trade, and ‘to choose commanders 
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and officers over them and to give them power and authority, 
by commission under their common seal or otherwise, to 
continue or make peace or war with any people that are not 
Christians, in any ^^laccs of their trade, as shall be for the 
most advantage and benefit of the said Governor and Com- 
pany, and of their trade.’ They were further empowered to 
erect fortifications, and supply them with provisions and 
ammunition, duty free, ‘ as also to transport and carry over 
such number of men, being A\illing thereunto, as they shall 
think fit,’ to govern them in a legal and reasonable manner, 
to punish them for misdemeanour, and to fine them for breach 
of orders. They might seize unlicensed persons and send 
them to England, punish persons in their employment for 
offences, and in case of their appealing against the sentence 
seize them and send them as prisoners to England, there to 
receive .such condign punishment as the merits of the offenders’ 
cause should require, and the laws of the nation should 
allow. 

With regard to the administration of justice, nothing 
appears to have been done towards carrying into effect the 
provisions of the charter of 1661 till the year 1678. At 
Madras, which was at that time the chief of the Company’s 
settlements in India, 1 tuo or more officers of the Company 
used before 1678 to sit as justices in the ' choultry ’ to dispose 
of petty oases, but there was no machinery for dealing with 
serious crimes.® 

In 1678 the agent and council at Madras resolved that, 
under the charter of 1661, they had power to judge all persons 
living under them in all cases, whether criminal or civil 
according to the English laws, and to execute judgement 
accordingly, and it was determined that the governor and 
council should sit in the chapel in the fort on every Wednesday 
O^d Saturday to hear and judge all causes. But this high 

' The settlement of Madras or Fort St. George had been erected into 
a Fre3idc.icy in 1651. 

’ See Wheeler, Madras in Olden Times, 
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court was not to suiJej’seJe tlic justices of the choultry, who 
were still to hear and decide pettj^ cases. 

In the meantime the port and island of Bombay, which 
had, in i66i, been ceded to the British Cromi as a part of the 
dower of Catherine of Braganza, were, by a charter of 1669, 
granted to the East India Company to be held of the Cro^vn, 

‘ as of the Manor of Greenwich in free and common soccage,’ 
for the annual rent of £10. 

And by the same charter the Company were authorized to 
take into their service such of the king’s officers and soldiers 
as should then be on the island and should ire willing to serve 
them. The officers and men who volunteered their services 
under this power became the cadets of the Company's ‘ ist 
European Kegiment,’ or ‘ Bombay Fusiliers,’ afterwards the 
103rd Foot 

The Company were authorized, through their court of 
committees, to make laws, orders, ordinances, and constitu- 
tions for the good government and otherwise of the port and 
island and of the inhabitants thereof and, by their governors 
and other officers, to exercise judicial authority, and have 
power and authority of government or command, in the 
island, and to repel any force which should attempt to inhabit 
its precincts vdthout licence, or to annoy the inhabitants. 
Moreover, the principal governor of the island was empowered 
‘ to use and exercise all those powers and authorities, in cases 
of rebellion, mutiny, or sedition, of refusing to serve in wars, 
flying to the enemy, forsaking colours or ensigns, or other 
offences against law, custom, and discipline military, in as large 
and ample manner, to aU intents and purposes whatsoever, 
as any captain-general of our army by virtue of his office has 
used and accustomed, and may or might lawfully do.’ 

The transition of the Company from a trading association 
to a territorial sovereign invested with powers of civil aik^ 
military government is very apparent in these provisions. 

Further attributes of sovereignty were soon .afterwards 
conferred. 
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By a charter of 1677 the Company were empowered to 
coin money at Bombay to be called by the name of ‘ rupees, 
pices, and budjrooks,’ or such other names as the Company 
might think fit. These coins were to be current in the East 
Indies, but not in England. A mint for the coinage of 
pagodas had been established at Madras some years before. 

The commissioners sent from Surat to take possession of 
Bombay on behalf of the Company made a report in which 
they requested that a judge-advocate might bo aj)pointed, 
as the people were accustomed to civil law. Apparently, as 
a temporary measure, two courts of judicature were formed, 
the inferior court consisting of a Company’s civil officer 
assisted by two native officers, and having limited jurisdiction, 
and the supreme court consisting of the deputy governor and 
council, whose decisions were to Ije final and without appeal, 
except in cases of the greatest necessitj\ 

By a charter of 1683 the Company were given full power 
to declare and make peace and war with any of the ‘ heathen 
nations ’ being natives of the parts of Asia and America 
mentioned in the charter, and to ‘raise, arm, train, and 
muster such military forces as to them shall seem requisite 
and necessary ; and to execute and use, within tho said 
plantations, forts, and places, the law called the jnartial law, 
for the defence of the said forts, places, and plantations 
against any foreign invasion or domestic insuixection or 
rebellion.’ But this power was subject to a proviso reserving 
to the Ci'O-wn ‘ the sovereign right, powers, and dominion over 
all the forts and places of habitation,’ and ‘ power of making 
peace and war, when we shall be pleased to interpose our 
royal authority thereon.’ 

By the same charter the king established a court of judi- 
cature, to be held at such place or places as the Company 
flight direct, and to consist of ‘ one person learned in the 
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^ Bombay was then suhordinato to Surat, whore a factory had been 
established as early as 1612, and where there was a president with a oounoil 
of eight members. 
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civil law, and two assistants.’ to be apiiointed by the Company. 
The court was to have power to hear and determine all cases 
of forfeitui’e of ships or goods trading contrary to the charter, 
and also all mercantile and maritime cases concerning persons 
co min g to or being in the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
high seas or in any of the regions, territories, countries or 
places afoi-esaid, concerning any persons residing, being, or 
coming within the limits of the Company’s charier. These 
cases were to be adjudged and detiu’inincd by the court, accord- 
ing to the rules of equity and good conscience, and according 
to the laws and customs of merchants, by such procedure as 
they might direct, and, subject to any such directions as the 
judges of the court should, in their best judgement and 
discretion, think meet and just. 

The only person learned in the civil lau uho was sent out 
to India in pursuance of the charter of 1683 was Dr. John 
St. John. By a commission from the king, supplemented 
by a commission from the Company, he was appointed judge 
of the court at Surat. But he soon became involved in 
disputes with the governor, Sir John Child who limited his 
jurisdiction to maritime cases, and appointed a separate judge 
for civil actions. 

At Madras, the president of the council was appointed to 
supply the place of judge-advocate till one should arrive. 
But this arrangement caused much dissatisfaction, and it 
was resolved that, instead of the president's accepting this 
appointment, the old court of jixdicature should be continued, 
and that, until the arrival of a judge-advocate, causes should 
be heard under it as formerly in accordance with the charter 
of 1661. 

Charter of In 1686 James II granted the Company a charter by 
which he renewed and confirmed their former privileges, anjj 
authorized them to apjwint ‘ admirals, vice-admirals, rear- 
admirals, captains, and other sea officers ’ in any of the 
^ A brother of Sir Josiah Child. 
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Company’s ships \vithin the limits of their charter, with 
power for their naval officers to raise naval forces, and to 
exercise and use ‘ witliin their ships on the other side of the 
Cape of Good Hope, in the time of open hostility with some 
other nation, the law called the law martial for defence of 
their ships against the enemy.’ By the same charter the 
Company were empowered to coin in their forts any species 
of money usually coined by native princes, and it was declared 
that these coins were to be current within the bounds of the 
charter. 

The provisions of the charter of 1683 with respect to the 
Company’s admiralty court were repeated with some modi- 
iications, and under these provisions Sir John Biggs, who 
had been recorder of Portsmouth, was appointed judge-advo- 
cate at Madras. 

Among the ijrerogatives of the Crown one of the most Establish- 
important is the power of constituting municipal corporations muniei- 
by royal charter. Therefore it was a signal mark of royal 
favour when James II, in 1687, delegated to tho East India 
Company the power of establishing by charter a municipality 
at Madras. The question whether this charter should be 
passed under the great seal or under the Company’s seal was 
discussed at a cabinet council. The latter course was eventu- 
ally adopted at the instance of the governor and deputy 
governor of the Company, and the reasons mged for its 
adoption are curious and characteristic. The governor 
expressed his opinion that no persons in India should be 
employed under immediate commission from His Majesty, 

‘ because the wind of extraordinary honom’ in their heads 
would probably render them so haughty and overbearing 
that the Company would be forced to remove them.’ He 
was evidently thinking of the recent differences between 
Osi r John Child and Dr. St. John, and was alive to the dangers 
arising from an independent judiciary which in the next 
century were to bring about the conflicts between Warren 
Hastings and the Calcutta supreme court. 
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Accordingly the charter of 1687, which established a 
municipality and mayor’s court at Madras, proceeds from 
the Company, and not from the Crown. It recites ‘ the 
approbation of the king, declared in His Majesty’s Cabinet 
Council^ the eleventh day of this instant December,’ and 
then goes on to constitnte a municipality according to the 
approved Enghsh type. The municipal corporation is to 
consist of a mayor, twelve aldermen, and sixty or more 
burgesses. The mayor and aldermen arc to have power to 
levy taxes for the building of a convenient town house or 
guild hall, of a public jail, and of a school-house ‘ for the 
teachuig of the Gentues or native cliildi'cn to speak, read, 
and write the English tongue, and to understand arcthmetick 
and merchants’ accompts, and for such further ornaments 
and edifices as shall be thought convenient for the honour, 
interest, ornament, security, and defence ’ of the corporation, 
and of the inhabitants of Machas, and for the payment of 
the salaries of the necessary municipal officers, including 
a schoolmaster. The mayor and aldermen arc to be a court 
of record, with power to try ci\il and criminal causes, and 
the mayor and three of the aldermen are to be justices of the 
peace. There is to be an appeal in civil and criminal cases 
from the mayor’s court to ‘ om supreme couit; of judicatm’e, 
commonly called our coini of admiralty.’ There is to be 
a recorder, who must be a discreet person, skilful in the laws 
and constitutions of the place, and who is to assist the mayor 
in trying, judging, and sentencing causes of any considerable 
value or intricacy. And there is to be a town clerk and clerk 
of the peace, an able and discreet person, who must always 
be an Englishman born, but well skilled in the language of East 
India, and who is to be esteemed a notary public. 

Nor are the ornamental pai-ts of municipal life forgotten. 

‘ For the greater solemnity and to attract respect and rever--^ 

1 This formal recognition of the existence of a cabinet council is of con- 
stitutional interest. But of course the cabinet council of 1687 ■was a very 
(lifEorcnt thing from the cabinet council of the present day. 
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ciice from tlio common people,’ the mayor is to ‘ always have 
carried before him when he goes to the guild hall or other 
place of assembly, two silver maecs gilt, not exceeding three 
feet and a half in length,’ and the mayor and aldermen may 
‘ always upon such solemn oceasions wear scarlet serge gowns, 
all made after one form or fashion, such as shall be thought 
most convenient for that hot comitry.’ The burgesses are, 
on these occasions, to wear white ‘ peloiig,’ or other silk gowns. 
Moreover, the mayor and aldermen are ‘ to have and for ever 
enjoy the honour and privilege of having rundeUoes and 
kattysols ^ borne over them when they walk or ride abroad 
on these necessary occasions within the limits of the said 
corporation, and, when they go to the guild hall or upon any 
other solemn occasion, they may ride on horseback in the same 
order as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnished with saddles, bridles, 
and other trimmings after one form and manner as shall be 
devised and directed by om' President and Council of Fort 
yt. George.’ 

The charter of 1687 was the last of the Stuart charters Com- 
afiectiiig the East India Company. The constitutional 
history of the Company after the Revolution of 1688 may 
bo appropriately ushered in by a reference to the resolution 
which was passed by them in that year : 

‘ The increase of oru revenue is the subject of our care as 
much as our trade ; ’tis that must maintain om’ force when 
twenty accidents may interrupt our trade ; 'tis that must 
make us a nation in India ; without that we are but a great 
number of interlopers, miited by His Majesty’s royal charter, 
fit only to trade where nobody of power thinks it their 
interest to prevent us ; and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 

Wite ten paragi’aphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
revenue, for one paragraph they write concerning trade.’ 

1 Umhiellas and parasols. 
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This famous resolution, which was doubtless insphed, if 
not pemied, by Sir Josiah Child, aimounces in immistakable 
terms the determination of the Company to guard their 
commercial supremacy on the basis of their territorial sove- 
reignty and foreshadows the annexations of the next century. 

The Revolution of 1688 dealt a severe blow to the policy 
of Sir Josiah Child, and gave proportionate encouragement 
to his rivals. They organized themselves in an association 
which was popular!}' knoAvn. as the New Company, and 
commenced an active war against the Old Company both 
in the City and in Parliament. The contending parties pre- 
sented petitions to the Parliament of 1691, and the House of 
Commons passed two resolutions — first, that the trade of the 
East Indies avas beneficial to the nation, and secondly, that 
the trade with the East Indies would be best carried on 
by a joint-stock company possessed of extensive privileges. 
The practical question, therefore, Avas, not AA'hethcr the trade 
to the East Indies should be abolished, or should be throAvn 
open, but AA'hother the monojioly of the trade should be left 
in the hands of Sir Josiah Child and his handful of supporters. 
On this question the majority of the Coznmons AAished to 
effect a compromise — ^to retain the Old Com2>auy, but to 
remodel it and to incorjAorate it Avith the Nbav Company. 
Resolutions were accordingly carried for increasing the capital 
of the Old Company, and for limiting the amount of the 
stock Avhich might be held by a single proinietor. A Bill 
based on these resolutions Avas introduced and read a second 
time, but Avas dropped in consequence of the refusal of Child 
to accept the terms offered to him. Thereupon the House 
of Commons requested the king to give the Old Company 
the three years’ warning in pursuance of which their priAuleges 
might be determined. 

Two years of controversy folloAved. The situation of thej) 
Old Company was critical. By inadvertently omitting to 
pay a tax which had been recently imposed on joint-stock 
companies, they had forfeited their charter and might at 
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any time find themselves deprived of their privileges 'without 
any notice at all. At length, by means of profuse bribes, 

Child obtained an order requiring the Attorney-General to 
draw up a charter regranting to the Old Company its former 
privileges, but only on the condition that the Company 
should submit to further regulations substantially in accord- 
ance with those sanctioned by the House of Commons in 
1691. However, even these terms were considered insuflS.- 
cient by the opponents of the Compiny, who now raised 
the constitutional question whether the Crorni could grant 
a monopoly of trade without the authority of Parliament.^ 

This question, having been argued before the Privy Council, 
was finally decided in favour- of the Company, and an order 
was passed that the charter should be sealed. 

Accordingly the charter of October 7, 1693, confirms the Charters 
former charter of the Company, but is expressed to be re- ^1^4. 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them tvitbin 
a year. These regulatioirs were embodied in two supplemental 
charters dated November ir, 1693, and September 28, 1694. 

By the first of these clrarters the capital of the Company 
was increased by the addition of £744,000. No person was 
to subscribe more tharr £10,000. Each subscriber was to 
have one vote for each £1,000 stock held by him up to £10,000, 
but rro more. The governor and deputy governor were to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock. The dividends were to be made 
irr money alone. Books were to be kept for recording transfers 
of stock, and were to be open to public iusiiectiou. The joint 
stock was to continue for twenty-one years and no longer. 

The charter of 1694 provided that the governor and deputy 
governor were not to continue in office for more than two 

’ The question had been pre-riously raised in the great case of The East 
India Company r. Saniya (16S3-85), in which the Company brought on 
action against Mr. Sandys for trading to the East Indies without a licence, 
and the Lord Chief Justice (Joilreys} gave judgement for the ploiuti&s. 

See the report in 10 State Trials, 371. 
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years, that eight new committees were to be chosen each 
year, and that a general court must be called within eight 
days on request by six members holding £1,000 stock each. 
The three charters were to be revocable after three years’ 
warning, if not found profitable to the realm. 

By a charter of 1698 the provisions as to voting powers 
and qualification u ere modified. The qualification for a single 
vote was reduced to £500, and no single member could give 
more than five votes. The qualification for being a committee 
was raised to £2,000. 

In the meantime, however, the validity of the monopoly 
renewed by the charter of 1693 had been successfully assailed. 
Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the Redbridge, which was lying in the Thames and was 
believed to be bound for couirtries beyond the Cape of Good 
Hope. The legality of the detention was questioned, and the 
matter was brought up in Parliament. And on January ii, 
idgf, the House of Commons passed a I’esolution ‘that all 
subjects of England have equal rights to trade to the East 
Indies unless prohibited by Act of Parliament.’ 

‘ It has ever since been held,’ says Macaulay, ‘ to bo the 
sound doctrine that no power but that of the whole legisla- 
ture can give to any person or to any society an exclusive 
privilege of trading to any jwrt of the world.’ It is true 
that the trade to the East Lidies, though theoretically thrown 
open by this resolution, remained practically closed. The 
Company's agents in the East Indies were instructed to pay 
no regard to the resolutions of the House of Commons, and 
to show no mercy to interlopers. But the constitutional 
point was finally settled. The question whether the trading 
privileges of the East India Company should bo continued^ 
was removed from the council chamber to Parliament, an>^ 
the period of control by Act of Parliament over the affairs of 
the Company began. 

The first Act of Parliament for regulating the trade to 
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the East Indies was passed in 1698. The iS'ow Company tocorjwrd- 
had continued their attacks on the monopoly of the Old Englikh 
Company, a monopoly ■which had now been declared illegal, bomiMuj. 
and they found a powerful champion in Montagu, the Chan- 
cellor of the Exchequer. The Old Company ofEei-ed, in return 
for a monopoly secured by law, a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also ■^vanted to set up a new 
company constituted in accordance uith the ■views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them uere in favour of a joint-stock 
company. But soinc prefcried a regulated company after 
the model of the Levant Company. The plan ■which Montagu 
ultimately devised was extremely intricate, but its general 
features caimot be more clearly described than in the lan- 
guage of Macaulay: ‘He wanted two millions to extricate 
the State from its financial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but they were all, indi- 
viduals and corporations, to be united in a new corporation, 
which was to bo called the General Society. Every member 
of the General Society, whether individual or corporation, 
might trade separately with Lidia to an extent not exceeding 
the amount which that member had advanced to the Govern- 
ment. But all the members or any of them might, if they so 
thought fit, give up the privilege of trading sciiaratcljq and 
miite themselves under a royal Chaiter for the purpose of 
trading in common. Thus the General Society was, by its 
original constitution, a regulated company ; but it was pro- 
vided that either the whole Society or any part of it might 
become a joint-stock company.’ 

This arrangement was embodied in an Act and two char- 
-«brs. The Act (9 & 10 Will. Ill, c. 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to incorporate 
the subscribers to the loan by the cumbrous name of the 
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years, that eight new comuiittcos were to be chosen each 
year, and that a general court must he called within eight 
days on request hy six members holding £1,000 stock each. 
The three charters were to be revocable after three years’ 
warning, if not found profitable to the realm. 

By a charter of 1698 the iirovisions as to voting powers 
and qualification u ere modified. The qualification for a single 
vote was reduced to £500, and no single member could give 
more than five votes. The qualification for being a committee 
was raised to £2,000. 

In the meantime, however, the validity of the monopoly 
renewed by the charter of 1693 had been successfully assailed. 
Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the Bedbridge, w’hich was lying in the Thames and was 
believed to be bound for countries beyond the Cape of Good 
Hope. The legality of the detention was questioned, and the 
matter was brought uj) in Parliament. And on January li, 
1695, House of Commons passed a resolution ‘that all 
subjects of England have equal rights to trade to the East 
Indies miless prohibited by Act of Parliament.’ 

‘ It has ever since been held,’ says Macaulay, ‘ to bo the 
sound doctrine that no power but that of the whole legisla- 
ture can give to any person or to any society an exclusive 
privilege of trading to any jiart of the world.’ It is true 
that the trade to the East Indies, though theoretically thrown 
open by this resolution, rciuamcd practically closed. The 
Company’s agents in the East Indies were instructed to pay 
no regard to the resolutions of the House of Commons, and 
to show no mercy to interlopers. But the constitutional 
point was finally settled. The question whether the trading 
privileges of the East India Company should be continued 
was removed from the council chamber to Parliament, an\ii 
the period of control by Act of Parliament over the affairs of 
the Company began. 

The first Act of Parliament for regulating the trade to 
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the East Indies vas passed in 1698. The Kew Company Incorpora- 
had continued their attacks on the monopoly of the Old EuglUh 
Company, a monopoly uliich had now been declared illegal, Company, 
and they found a powerful champion in Montagu, the Chan- 
cellor of the Exchequer. The Old Company offered, in return 
for a monopoly secured by law. a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also wfvnted to set up a new 
company constituted in accordance with the views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them were in favoiu of a joint-stock 
company. But some prefeiied a regulated company after 
the model of the Levant Company. The plan Avhich Montagu 
ultimatelj- devised was extremely intricate, but its general 
features cannot be more clearly described than in the lan- 
guage of Macaulay : ‘ He wanted two millions to extricate 
the State from its iuiaiicial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but thej' were all, indi- 
viduals and corporations, to be united in a new corporation, 

W'hich was to bo called the General Societ}'. Every member 
of the General Society, whether mdividual or corporation, 
might trade separately with India to an extent not exceeding 
the ainomit which that member had advanced to the Govern- 
ment. But all the members or any of them might, if they so 
thought fit, give up the privilege of trading separately, and 
unite themselves under a royal Charter for the purpose of 
trading in comiuoii. Thus the General iSocicty w'as, by its 
original constitution, a regulated company ; but it was pro- 
vided that either the w'hole Society or any part of it might 
become a joint-stock company.’ 

This arrangement was embodied in an Act and two char- 
4 fers. The Act (g & 10 Will. Ill, c. 44) authorized the Cro-wn 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, i)archiucnt, and paper, and to in '.crporato 
the subscribers to the loan by the cumbrous name of the 
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Company vere to continue their trade in accordance with the 
provisions of the charter of 1698, but were to change their 
name for that of ‘ The United Company of Merchants of 
England trading to the East tidies.’ 

A deed of the same date, by which the ‘ dead stock ’ of 
the two Companies was convej'ed to trustees, contains an 
interesting catalogue of their tidian possessions at that time. 

Difficulties arose in carri'ing out the arrangement of 1702, 
and it became necessary to apply for the assistance of Par- 
liament, which was given on the usual terms. By an Act 
of 1707 ^ the English Comiiany were required to advance to 
the Crown a further loan of £1.200.000 without interest, 
a transaction which was equivalent to reducing the rate of 
interest on the total loan of £3.200.000 from 8 to 5 per cent. 
In consideration of this advance the exclusive privileges of 
the Company were continued to 1726, and Lord Godolphin 
was empowered to settle the differences still remaining be- 
tween the London Company and the English Company. 
Lord Godolphin’s Award was given in 1708, and in 1709 
Queen Anne accepted a surrender of the London Company’s 
charters and thus terminated their separate existence. The 
original charter of the New or English Company thus came 
to be, in point of law, the root of all the poivers and privileges 
of the United Company, subject to the changes made by 
statute. Henceforth down to 1833 (see 3 & 4 Will. IV. c. 85, 
s. Ill) the Company bear their new name of ‘ The United 
Company of Merchants of England trading to the East 
Indies.’ 

Period For constitutional purposes the half-century which followed 
1708 and the union of the two Companies may be passed over very 
lightly. 

An Act of 1711 2 provided that the privileges of the United 
Company were not to be determined by the repayment 
the loan of two millions. 

The exclusive privileges of the United Company were 

1 6 Anne, 0. 71, • 10 Anne, 0, 35. 
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exlendod for fiirlln'i' torins )>/ Acte of 1730^ and 1744“. 
The price paid for the firat extenaion -was an advance to the 
State of £200,000 witliout interest, and the reduction of 
the nitc of interest 011 the jircvioiis loan from 5 per cent, to 
4 per cent. By another Act of 1730® the security for the 
loan by the Company vas transferred from the speeial taxes 
on which it had been ])i-evionsly charged to the 'aggregate 
fund,’ the predecessor of the modem Consolidated Fund. 
The price of the second extension, which was to 1780, was 
a further loan of more than a million at 3 per cent. By an 
Act of 1750'* the interest on the previous loan of £3,200,000 
was reduced, first to 3J- per cent., and then to 3 per cent. 

Successive Acta were passed for increasing the stringency 
of the provisions against interlopers® and for penalizing any 
attempt to support the rival Ostend Company ®. 

In 1726 a charter Avas granted establishing or reconstituting 


* 3 Geo. ir, c. 14. ‘ 17 Geo. n, c. 17. 

’ 3 Geo. II, 0. 20. * 23 Geo. II, c. 22. 

® 1718, 5 Geo. I, e. 21 ; 1720, 7 Goo. I. Stat. i, c, 21 : 1722, 9 Geo. I. 
0. 26 ; 1732, 5 Geo. II, 0. 29 See the article on ‘ Interlopers ’ in the Dictionary 
of Politkal Economy. For the career of a typical interloper see the account 
of Thomas Titt, afterwards Governor of Madras, and grandfather of the 
elder William Pitt, given in vol. iii. of Ynlc’s edition of the Diary of W’illiaitt 
Hedges. The relations between interlopers nnd the Fast Tinlia Company 
in the preceding century are well iiliistmled by Skinner's case, which arose 
on a petition presented to Charles II soon after the Uestorivtion. Accord- 
ing to the statement signed by the counsel of Skiimor there was a general 
liberty of trade to tile blast Indies in 1C57 (uraler the Ih’oteet orate), and he 
in that year sent a trading ship then" ; but (ho t'orapany’s agents at Bantam, 
under pretence of a debt due to the t'ompiuiy, seuiil his ship aiul goods, 
assaulted him in hi.s uaiehniise at .liiniba in the island of Sumatrai, and 
dispossessed him of the warelunise ,ind of a little ishuul called Barella. 
After various hieffeetii.d attempts by tho L’ronu to induce the Company 
to pay compensation, tlio ease wa.s, in 1665, reforied by the king in. counoil 
to tho twelve judges, with tho question whether Skinner could have full 
relief in any conrt of law. Tho answer was that the king’s ordinary oourts 
of justice could give relief in respect of tho wrong to person and goods, but 
Mt in rcspoct of the liouso and island. Tho House of Lords then resolved 
relievo Skiniior, but these proreedings gave rise to a serious conflict 
hotween the House of Lords and tho Mouse of Commons See Hargrave’s 
Preface to Hale’s Jjifiidirtion of the floiae of Lords, p. ov. 

“ Charier granted by (he Empriov Charles VI in 1722, but withdrawn 
in 1725. 
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Judioial municipalities at Madras, Bombay, and Calcutta, and setting 
of 1726 remodelling mayor’s and other courts at each of these 

and 1753. places. At each place the majmr and aldermen were to 
constitute a mayor's court with civil jm'isdiction, subject to 
an appeal to the governor or president in council, and a 
further appeal in more important cases to the king in council. 
The mayor’s court now also gave probates and exercised 
testamentary jurisdiction. The governor or pinsident and 
the five seniors of the council were to be justices of the peace, 
and were to hold quarter sessions four times in the 5'ear, with 
jurisdiction over all offences except high treason. At the 
same time the Company were authorized, as in previous 
charters, to appoint generals and other military officers, with 
power to exercise the inhabitants in arms, to repel force by 
force, and to exercise martial law in time of war. 

The capture of Madras by the Brench in 1746 having 
destroyed the continuity of the municipal coipioration at that 
place, the charter of 1726 was surrendered and a fresh charter 
was granted in 1753. 

The charter of 1753 expressly excepted from the jurisdiction 
of the mayor’s coirrt all suits and actions between the Indian 
natives only, and directed that these suits and actions should 
be determined among themsclve.s, unless both parties sub- 
mitted them to the determination of the mayor’s courts. 
But, according to Mr. Morley, it does not appear that the 
native inhabitants of Bombay were ever actually exempted 
from the jurisdiction of the mayor's court, or that any peculiar 
laws were administered to them in that court.^ 

The charters of 1726 and 1753 have an important bearing 
on the question as to the precise date at which the English 
criminal law was introduced at the presidency to^vns. This 
question is discussed by Sir James Stephen with reference 
to the legality of Nuncoinar’s conviction for forgery ; tb^' 
point being whether the English statute of 1728 (3 Geo. IT, 
c. 25) was or was not in force in Calcutta at the time of 
* Morley’a Digtst, Intioduction, p. cixix. 
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Nuiicomar’s trial. Sir James Stephen inclines to the opinion 
that English criminal law was originally intrortuced to some 
extent by the charter of i66i, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis- 
lative authority whereby it was reintroduced on three suc- 
cessive occasions, as it stood at the three dates mentioned. 

If so, the statute of 1728 would have been in force in Calcutta 
in 1770 when Nuncomar’s offence was alleged to have been 
committed, and at the time of liis trial in 1775. But high 
judicial authorities in India have maintained a different view. 
According to their view British statute law was first given to 
Calcutta by the charter establishing the mayor’s court in 1726, 
and British statutes passed after the date of that charter 
did not apply to India, unless expressly or by necessary impli- 
cation extended to it.’- Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance. 

In 1744 war broke out between England and Fi’ance, and Mutiny 
in 1746 their hostilities e.xtended to India. Those events Articles of 
led to the establishment of the Company’s Indian Army, 

The first establishment of that army may, according to Sir Torecs. 
George Chesney^, be considered to date from the year 1748, 

‘ when a small body of sepoys was raised at Machas, after 
the example set by the Erench, for the defence of that settle- 
ment during the course of the war which had broken out, four 
years previously, between Prance and England. At the same 
time a small European force was raised, formed of such sailors 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company’s vessels in England by the 
Company. An officer. Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India.’ Duringthe Company’s earliest wars its army consisted 
mainly, for fighting purposes, of Europeans. 

0 

‘ Motley’s Digest, Introiluclion, pp. xi, xxiii. 

■* Indian Polity (jrcl od.), cli. xii, which contains an interesting sketch 

01 the rise and development of the Indian Army. The nucleus of a European 
force had been formed at Bombay in 1669, supra, p. 18. 
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It has lieen seen thaf by snecoasive e-harlevs tlie Coinpany 
had been authorized lo raise troops and appoint nfficei’s. 
But tlie more extensive scale on which the military operations 
of the Company were now conducted made necessary further 
legislation for the maintciianee of military discipline. An 
Act of 1754 1 laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annual 
English Mutiny acts. It imjiosed jxmalties for mutiny, 
desertion, and similar offences, ulien eommittetl by officers 
or soldiers in the Company's service. 'I’lie Court of Directoi’s 
might, in pursuance of an authority from tlie king, empower 
their president and council and their commanders-in-ehief to 
hold courts-martial for the trial and punishment of military 
offences. The king was also cm]iovered to make articles 
of war for the hotter govennuent of the Com]>any‘s forces. 
The same Act contained a provision, repeated in subscepent 
Acts, which made oppression and other offences committed 
by the Company's presidents or councils cognizable and 
punishable in England. The Ac! of 1754 was amended by 
another Act jiassed in 1760 -. 

Chartera The warlike operations which were caiTied on by the East 

and^i758 Company in Bengal at the beginning of the second 

as to half of the eighteenth century, and which culminafcd in 
booty and 

cession of Clive's victory at Plassey, led lo the gi-ant of I wo further 
territory. Company. 

A charter of 1757 incited that the Nabob of Bengal had 
taken from the Company, without just nr lawful pi-ctcnce and 
contrary to good faith and amity, the town and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many persons trading or residing 
within the limits of the settlement, and that the officers and 
' agents of the Company at Fort St. George had concerted 
a plan of operations with Vice-Admiral 'Watson and othei j 
the commanders of our fleet employed in those parts, for 
regaining the town and settlement and the goods and coni- 
* 27 Geo. II, 0. 9. *1 Geo. Ill, 0. 14. 
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nioclities, and oldainiiig adoftnaio satisfar-tion for Iheir losses ; 
and that it had been agreed between the oflioors of the Com- 
pany, on the one part, and the vice-admiral and commanders 
of the fleet, on the other part, assembled in a council of war, 
that one moiety of all plunder and booty ‘ which shall be 
taken from the Moors ’ should be set apart for the use of the 
captors, and tlrat the other moiety should be deposited till the 
pleasure of the Croun should be known. The charter went on 
to grant this reserved moiety to the Company, except any pari 
thereof which might have been taken from any of the king's 
subjects. Any part so taken was to be returned to the owners 
on payment of salvage. 

A charter of 1758, after reciting that powers of making peace 
and w'ar and maintaining military forces had been granted 
to the Company by previous charter’s, and that many troubles 
had of late years arisen in the East Indies, and the Company had 
been obliged at very great expense to carry out a war in those 
pai’ts against the French and likewise against the Nabob of 
Bengal and other princes or Governments in India, and that 
some of their possessions had been taken from them and 
since retaken, and forces had been maintained, raised, and 
paid by 1,he Company in conjunction with some of the royal 
ships of war and forces, and that other tcn’itorics or districts, 
goods, merchandises, and cllects had been acquired and taken 
from some of the princes or Governments in India at variance 
with the Company l)y the ships and forces of the Companjf 
alone, went on to grant to the Coinjrany all such boot}'’ or 
plunder, ships, vessels, goods, merchandises, treasm’e, and other 
things as had since the cliarter of 1757 been taken or seized, 
or should thereafter be taken, from any of the enemies of the 
Company or any of the king’s enemies in the East Indies by 
any ships or forces of the Company employed by them or on 
Qheir behalf within their limits of trade. But this was only 
to apply to booty taken dm’ing hostilities begun and carried 
on in order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 


■n o 
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sustain or have? just and u'cll-gronntlefl oniiso to fciir any 
injury, loss, or damage, or upon any people who should 
interrupt. UTong. or injure them in their trade within the 
limits of the charters, or should in a hostile manner invade or 
attempt to weaken or destroy the settlements of the Com- 
pany or to injure the king's subjects or others trading or 
residing nithin the Conipanj'‘s settlements or in any manner 
under the king's ijrotection within the limits of the Company. 
The booty must also have l)ecn taken in wars or hostilities or 
expeditions begun, can-ied on. and completed by the forces 
raised and paid by the Company alone or by the ships em- 
ployed at their sole expense. And there was a saving for 
the royal prerogative to distribute the booty in such manner 
as the Crown should think lit in all eases where any of the 
king’s forces should be appointed and commanded to act in 
conjunction with the ships or forces of the Company. There 
was also an e.xception for goods taken from the king's subjects, 
which were to be restored on ])a3’ment of reasonable salvage. 
These provisions, though they' gave rise to clillieiilt cpiestions 
at various subsequent times, have now become obsolete. 
But the charter contained a further power which is still of 
practical importance. It expres,sly granted to the Company 
power, by any treaty of peace made between the Conprany, or 
any of their officers, servants, or agents, and any of the 
Indian princes or Governments, to eede. restore, or dispose 
of any fortresses, districts, or territories accpiired by con- 
quest from any of the Indian princes or Governments during 
the late troubles between the Company and the Xabob of 
Bengal, or which should be acquired by conquest in time 
coming, subject to a proviso that the Company should not have 
power to cede, restore, or dispose of any territory acquired 
from the subjects of any European Power without the special 
licence and approbation of the Crown. This power has bee^ 
relied on as the foundation, or one of the foundations, of 
the power of the Government of India to cede territory.^ 

' Lachmi Narayan v. Raja Prafah Singh, I. h. R. 2 All. i. 
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Tho yeai- 1765 iiiarkK a turjiing-poiut in Aiiglo-Iiidiaii 
history, and may be treated as comincucing the ijcriod of 
territorial sovereignty by the East India Uomijany. The 
successes of Clive and Lawrence in the struggle between 
the English and French and their inspective allies had extin- 
guished French influence in the south of India. The victories 
of Plassey ^ and Baxar ^ made the Company masters of the 
north-eastern provinces of the peninsula. In 1760 Clive 
returned from Bengal to England. In 1765, after five years 
of confusion, ho went back to Calcutta as Governor and Com- 
mander-in-Chief of Bengal, armed uith extraordinarj' powers. 
His administration of eighteen months was one of the most 
memorable in Indian hi.story. The beginning of our Indian 
rule dates from the second govemor.ship of Clive, as our 
military supremacy had dated from his victory at Plassey. 
Clive’s main object was to obtain the substance, though not 
the name, of territorial poucr, under the fiction of a grant 
from the Mogul Empeior. 

This object was obtained by tho grant from Shah Alam of 
the Diwani or fiscal administration of Bengal, Bihar, and 
Orissa 

The criminal jurisdiction in the provmccs was still left with 
the puppet Nawab, uho was maintained at Moorshedabad, 
whilst the Company were to receive the revenues and to 
maintain the army. But the actual collection of the revenues 
still remained until 1772 in the hands of native ofiieials. 

Thus a system of dual govemment was established, under 
which the Company, whilst assuming complete control over 
the revenues of the country, and full power of maintaining 
or disbanding its militaj'y forces, left in other hands the 
responsibility for maintaining law and order through the 
agency of courts of law. 

^ The great events of 17G5 produced immediate results in 

' Plassey (Clive) June 23, 1757 : TSiixar (Munro), October 23, 1764. 

■“ The grant is dated August 17, 1765. The ‘ Orissa ’ of tho grant corre- 
sponds to what is now tho district of Midnapur, and is not to be confused 
with the modem Orissa, which was not acquiivd until 1803. 
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England. The of the pixjprietoiB of the Company were 
dazzled by golden vi.sions. On the dispateh bearing the grant 
of the Diwaui being read to the Court of Proprietors they 
began to elamonr for an increase of dividend, and, in spite 
of the Company's debts and the 02)])osition of the directors, 
they irrsisted on raising the dirddend iji 176b from 6 to 10 
per cerrt., and in 1767 to 12 J jicr cent. 

At the same time the xjublic mind was startled by the 
enormous fortunes which ‘Mabobs’ ^\cre bringing home, 
and the public conscience A\as disturbed by rumours of the 
imscruirulous modes in which these fortunes had been amassed. 
Constitutioiral questions were also raised as to the right of 
a trading company to acquire on its own account power’s of 
territorial sovereignty.^ The intervention of Parliament was 
imperatively demanded. 

On November 25. 1766, the House of Commons resolved to 
a]jpoint a committee of the whole house to inquire into the 
state and condition of the East India Company, and the 
proceedings of this committee led to the 2)assnge in 1767 of 
live Acts with reference to Indian affairs. The first disqualified 
a member of any compairy for voting at a general com’t 
uirless he had held his qualificatioir for six months, and pro- 
hibited the making of dividend.s exceirt at a half-yearly or 
quarterly cour-t.® Although apifiying in terms to all com- 
panies, the Act was inmrcdiatcly directed at the East India 
Cornirany, and its object was to check the trafficking in votes 
and other scandals which had ivcentlj’ disgraced their jn’o- 
ceedings. The second Act ® inuhibitcd the East India Comi)any 
from making any dividend except in imrsuancc of a resolution 
2)assed at a general court after due notice, and directly over- 
i-uled the recent resolution of the Company by forbidding them 
to declare any dividend in excess of 10 per cent, per annuu^ 
until the next session of Parliament. The tliird and fourtir' 
Acts ^ embodied the terms of a bargain to which the Company 


’ For the arguments on this question, see Locky, eh. xii. 

‘ 7 Goo. Ill, 0. 48. “ 7 Geo. HI, 0. 49. ' 7 Goo. Ill, 00. 56, 57. 
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had been compelled to consent. The Company were required 
to pay into the Exchequer an annual sum of £400,000 for 
two years from Eebruary i, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui- 
sitions and revenues for the same peiiod.^ At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arising from the reduction. Thus the State claimed its 
share of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories. 

In 1768 the restraint on the dividend w'as continued for 
another year,® and in 1769 a new agreement was made by 
Parliament w'ith the East India Company for five years, 
during which time the Comjiany were guaranteed the terri- 
torial revenues, but were bomid to paj' an annuity of £400,000, 
and to export a specified quantity of British goods. They 
were at liberty to increase their dividends during that time to 
12 ^ per cent, provided the increase did not exceed 1 per cent. 
If, however, the dividend should fall below 10 per cent, the 
sum to be paid to the Government was to be proportion- 
ately reduced. If the finances of the Company enabled them 
to pay off some specified debts, they were to lend some 
money to the public at 2 per cent.® 

These arrangements were obviously based on the assumption 
that the Company were making enormous profits, out of 
which they could afford to i)ay, not only liberal dividends 
to their projrrietors, but a heavy tribute to the State. The 
assumption was entirely false. Whilst the servants of the 
Company were amassing colossal foitmies, the Company itself 
was advancing by rapid strides to bankruptcy. ‘ Its debts 
were already estimated at more than six millions sterling. 
It supported an army of about 30,000 men. It paid about 

J 

^ Thii wtts apparently llic Jirist direct rccognitiou by Parliament of the 
territorial aequusitions of the Company. See Damodhar Gordhan v. Deoram 
Kaiiji (the Bkawtiagar eaue), L. K. i App. Caa. 3321 342. 

“ 8 Geo. ill, c. I. ® 9 Geo. Ill, c. 24. 
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one million Bterling a year in the form of trilmtcK. ])cnBions, 
and compensations to the emperor, the Nahoh of Bengal, 
and other great native jiersonages. Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large portion of the wealth which should 
have passed into the general exchequer was still diverted to 
the private accounts of its servants.' ^ Two great calamities 
hastened the crisis. In the south of India. Hyder Ali harried 
the Carnatic, defeated the Engli.sh forces, and dictated peace 
on his own terms in 1769. In the north, the great famine 
of 1770 swept away more than a third of the inhabitants of 
Bengal. 

Yet the directors rvent on declaring dividends at the rates 
of 12 and 122 per cent. xVt la,st the crash came. In the 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their affairs. But 
their Bill was thrown out on the second reading, and in its 
place a select committee of inquiry was appointed by the 
House of Commons. In June. 1772. Parliament was pro- 
rogued, and in July the directors were obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293.000. In 
August the chairman and deputy chairman waited on Lord 
North to inform him that nothing short of a loan of a million 
from the public could save the Company from ruin. 

In November, 1772. Parliament met again, and its first 
step was to appoint a new committee with instructions to 
hold a secret inquiry into the Comjiany’s affaii’s. This com- 
mittee presented its first report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 
India a commission of supervision on the ground that the 
Company would be unable to bear the expense.^ Oi 

Lr 1773 the Company came to Parliament for pecuniary 
assistance, and Lord North’s Government took advantage 
' Leoky, iv. 273. > 13 Qeo III, 0. 9. 
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of the situation to introduce extensive alterations into the 
system of governing the Company's Indian ])ossessions 4 

In s])ite of vehement opiJosition. two Acts were iJassed 
through Parliament by enormous majorities. By one of 
these Acts ® the jninisters met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Company's debt of £400,000 till this 
loan had been discharged. The Company were restricted from 
declaring any dividend above 6 per cent, till the new loan 
had been discharged, and above 7 jicr cent, until the bond 
debt was reduced to £1.500.000. They were obliged to 
submit their accomits every half-year to the Treasury, they 
were restricted from accepting bills drawn by their servants 
in India for above £300.000 a year, and they were required 
to export to the British settlements within their limits British 
goods of a specified value. 

The other Act was that commonly known as the Begu- The Regu- 
lating Act.^ To understand the object and effect of its 
provisions brief reference must be made to the constitution 
of the Company at the time when it was passed. 

At home the Company ncre stiU governed in accordance 
with the charter of 1C98, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 


’ Tho hUtoiy of the East India Company tends to show that whenever 
n chartered company undertakcfi teriitorial sovereignty on an extensive 
scale the Government is soon eomjiclled to acccj)l fiiianeial responsibility 
for its proceedings, and to exercise direct contreil over its actions. The 
career of the East India Comiiany as a territorial power may bo treated 
as having begun in 1765, when it acq^oired the financial administration 
of tho provinces of Bengal, Bihar, and Orissa. Within seven years it was 
applying to Parliament for finaneinl assistance. In 1773 its Indian opera- 
tions were placed directly under the control of a governor-general appointed 
by tho Crown, and in 1784 tho Court of Directors in England were made 

a eetly suhordinatc to the Board of Control — that is, to a minister of tho 
Wn. 

° 13 Geo. HI, c. 64. 

’ 13 Goo. Ill, c. 63. This Act is described in its ‘ short title ’ as an Act 
of 1772 bceauso Acts then dated from tho beginning of the session in which 
they wore passed. 
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of £500 stock liad a vote iu tke Coiui of i’ropiiutui'b, but the 
possession of £2,000 stock was the qualilication for a director. 
The directors were twenty -fora- in number, and the whole of 
them were re-elected everv’ year. 

In India each of the three presidencies was under a president 
or governor and council, appointed by commission of the 
Company, and consisting of its superior servants. The 
numbers of the coimcil varied,^ and some of its members 
were often absent from the presidency town, being chiefs 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted except by a majority of votes, 
So unworkable had the council become as an instrument of 
government, that in Bengal Clive had been compelled to 
delegate its functions to a select committee. 

The presidencies were independent of each other. The 
Government of each was absolute within its ow}i limits, and 
responsible only to the Company iu England. 

The civil and military servants of the Company were 
classified, beginning from the lowest rank, us writers, factors, 
senior factors, and merchants. Promotion was usually by 
seniority. Their salaries were extremely small,® but they 
made enormous profits by trading on their own account, 
and by money drawn fi-om extoi-tions and bribes. The 
select committee of 1773 published an account of such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the year 
1757 to 1766, both included. They amounted to £5,940,987, 
exclusive of the grant made to Clive after the battle of Plassey. 
Clive, dining his second governorship, made great efforts to 
put down the abuses of private trade, bribery, and extortion, 

’ They were usually from twelve to sixteen. 1 ^ 

- In the early part of the eighteenth century a writer, after live yoa& 
residence in India, received £10 a year, and the salaries of the higher ranhs 
were on the same scale. Thus a member of ouunoil had £80 a year. When 
Thomas Pitt was appointed Governor of Madras in 1698 ho received £300 
a year for salary and allowances, and £100 for outht. 
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and endcavoui'ed to provide more legitimate remuneratioiiB 
for the higher classes of the Company’s ci^^l and military 
servants by assigning to them speeific shares in the profits 
derived from the salt monopoly. According to his estimates 
the profits from this somee of a commissioner or colonel 
would be at least £7,000 a year ; those of a factor or major, 
£2,000.’- 

At the inesidency towns, ci\-il justice was administered in 
the mayors’ courts and courts of request, criminal justice by 
the justices in petty and quarter sessions. In 1772 Warren 
Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior of 
that province. In the previous year the Court of Directors 
had resolved to assert in a mor'e active form the powers given 
them by the grant of the Diwani in 1765, and in a letter of 
instructions to the president and council at Port William 
had announced their resolution to ‘ stand forth as diwan,’ 
and by the agency of the Comiiany’s servants to take upon 
themselves the entire care and management of the revenues.® 
In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
and four mcjnbers of council, and these drew up a report, 
comprising a plan for the more efiective collection of the 
revenue and the administration of justice. This plan was 
adopted by the GoAmrnment on August 21, 1772, and manyof its 
rules were long preserved in the Bengal Code of Regulations.® 

In pm’suancc of this plan, a board of revenue was created, 
consisting of the pi-osideut and members of the council, and 
the treasiuy was removed from Moorshedabad to Calcutta. 
The supervisors of revenue became collectors, and mth them 

‘ Kee Leoky, iv. 266, 270. • Letter of August 28, 1771. 

The office of ‘ diwan ’ implied, not merely the collection of the revenue, 
hut the administration of civil justice. The ‘ nizamut ’ complised the 
right of arming and commanding the troops, and the management of the 
whole of the police of the country, as well as the administration of criminal 
justice. Morloy, Digest, p. xxxi, Sec a fuller account of Warren Hastings’s 
plan, ibid. p. \xxiv. 
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were autiociatccl native officers, styled ‘ diwuiis.’ Courts were 
established in each collectorship, one styled the Diwani, a 
civil court, and the other the t\iujdari. a criminal court. 
Over the former the collector presided in his ([uality of king’s 
diwan. In the criminal court the kazi and mufti of the 
district sat to expound the Mahomedan law. Superior 
courts were established at the chief scat of government, called 
the Sadr Diwani Adalat and the Sadr Xizamat Adalat. 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from the native 
Government in whose name the Company acted as adminis- 
trators of revenue. They were Company's courts, not king’s 
courts. 

PtoTisions By the Regulating Act of 1773 the qualification to vote 

latSg^ot. ill the Court of Proprietors was raised from £500 to £1,000, 
and restricted to those who had held their stock for twelve 
months. The dii’cctors, instead of being annually elected, 
were to sit for four years, a quarter of the number being 
aimually renewed. 

For the government of the Presidency of Fort William in 
Bengal, a governor-general and four counsellors were ap- 
pointed, and the Act declared that the whole civil and military 
government of this presidency, and also the ordinary manage- 
ment and government of all the territorial accjuisitions and 
revenues in the kingdoms of Bengal, Bihar, and Orissa, 
should, during such time as the territorial acciuisitions and 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like mamier as they were or at any time 
theretofore might have been exercised by the president and 
council or select committee in the said kingdoms. The 
avoidance of any attempt to define, othersvise than by refer- 
ence to existing facts, the nature or extent of the authority 
claimed or exercised by the Crown over the Company in 
the new territorial acquisitions is very noticeable, and is 
characteristic of English legislation. 
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The first governor-general and counsellors were named in 
the Act. They were to hold office for five years, ^ and were 
not to be removable in the meantime, except by the king on 
the representation of the Court of Directors . A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council. A casual 
vacancy in the office of member of council nas during the 
same time to be filled by the Court of Directors with the 
consent of the Croun. At the end of the five years the 
patronage was to be vested in the Company. The governor- 
general and council were to l)e bound by the votes of a 
majority of those present at their meetings, and in the case 
of an equal division the governor-general was to have a 
casting vote. 

Warren Hastings, who had been appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members of his council were to be General Clavering, 
Colonel Monson, Mr. Barn ell, and Mr. Francis. 

The supremacy of the Bengal Presidency over the other 
presidencies Avas definitely declared. The governor-general 
and council Avere to liaA-e poAAer of superintending and con- 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bencoolcn so far and in so much 
as that it should not be laAA'ful for any Government of 
the minor presidencies to make any orders for commencing 
hostilities, or declaring or nialdng Avar, against any Indian 
princes or poAA^ers. or for negotiating or concluding any treaty 
AA'ith any such prince or power Avithout the prcAdous consent 

’ It haa been suggo&tcd that this enactment is the origm of the custom 
under which the tenure of the more important offices m India, such as those 
of governor-general, governor, lieutenant-governor, and member of council, 
is now limited to five yoara. The limitation is not imposed by statute or 
'^the instrument of appointment. 

Bencoolcn, otherwise Fort hlarlborough, is in Sumatra. It was founded 
by the English in :686, and was given to the Dutch by the London Treaty, 
March n, 1824, hi exohangc for establishments on the continent of India 
and for the term and fort of Malacca and its dependencies, which were 
handed OA-cr to the East India Company by 5 Geo. W, c. 108. 
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of the governor-generrtl and conncil, except in such cases of 
imminent necessity as would i-ender it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where sj)ecial orders had been received 
from the Company^ A imesidcnt and a council offending 
against these provisions might be suspended by order of the 
governor-general and council. The governors of the minor 
presidencies were to obej' the order of the governor-general 
and council, and constantly and dutifidly to transmit to 
them advice and intelligence of all transactions and matters 
relating to the government, revenues, or interest of the 
Companj'. 

Provisions followed for regulating the I'olations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Crown. The governor-general 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the Company. The directors were, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the nmnagement of the Com- 
pany’s revenue, and to transmit to a secretary of si.ate copies 
of all parts relating to the civil or military affairs and govern- 
ment of the Company. 

Important changes were made in the aiTungements for 
the administration of justice in Bengal. The Crown was 
empowered to establish by charter a supreme court of judica- 
ture at Port William, consisting of a chief justice and three 
other judges, who were to be banisters of five years’ standing, 
and were to be appointed by the Crown. The supreme court 
was empowered to exercise civil, criminal, admiralty, and eccle- 
siastical jurisdiction, and to apopoint such clerks and other 
ministerial officers with such reasonable salaries as shouj 
be approved by the governor-general and council, and to 

‘ This was the first assertion o£ Parliamentary eontrol over the treaty 
relations of the Company, 
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establish such rules of procedui-o and do such other things 
as might be found necessary for the administration of justice 
and the execution of the powers given by the charter. The 
court was declared to be cat .all times a court of record and 
a court of oyer and terminer and jail delivery in and for 
the town of Galcuttca and factory of Fort William and the 
factories subordinate thereto. Its jurisdiction was declared 
to extend to all British subjects who should reside in the 
kingdoms or provinces of Bengal, Bihar, and Orissa, or any 
of them, under the protection of the United Company. And 
it was to have ' full power and authority to hear and determine 
all complaints against any of His JMajesty's subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions w hatsoever against 
any of His Majesty's subjects in Bengal. Bihar, and Orissa, 
and any suit, action , or complaint against any person employed 
by or in the service of the Company or of any of His Majesty’s 
subjects.’ 

Exit on this jurisdiction two important limitations were 
imposed. 

First, the court was not to be competent to hear or determine 
any indictment or information against the governor-general 
or any of his council for any offence, not being treason or 
felony 1. alleged to have been committed in Bengal, Bihar, 
or Orissa. And the governor-general and members of his 
council were not to be liable to be arrested or imprisoned 
in any action, suit, or proceeding in the supreme court.® 

Then, with respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ‘ any suits or actions whatsoever 
of any of His Majesty’s subjects against any inhabitant of 
India residing in any of the said kingdoms or provinces of 
-^ngal, Bihar, or Orissa,' on any contract in writing where 

* (Vtuld it then tiy the governor-general for treason or felony ? 

- 'I'he saving appears to be limited to civil proceedings. It would exempt 
against arrest on mesne proeess. 
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the cause of action exceeded 500 rupees, and ^\llere the said 
inhabitant had agreed in the contract that, in case of dispute, 
the matter should be heard and dcteriniiied in the supreme 
court. Such suits or actions might be brought in the first 
instance before the supreme court, or by appeal from any of 
the courts established in the provinces. 

This authority, though eonfeiTed in positive, not negative, 
terms, appears to exclude by im]>lication civil jurisdiction 
in suits by British subjects against ' inhabitants ’ of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by ' inhabitants ' against 
British subjects, or against other " inhabitants.’ 

An appeal against the suiireine court was to lie to the 
king in council, subject to conditions to be fixed by the charter. 

All offences of which the supreme court had cognizance 
were to be tried by a jury of British subjects resident in 
Calcutta. 

The governor-general and council and the chief justice 
and other judges of the supreme court wore to act as justices 
of the peace, and for that purpose to hold quarter sessions. 

Liberal salaries were promded out of the Company’s 
revenues for the governor-general and his council and the 
judges of the supreme court. The governor-general was to 
have annually £25,000, each mcnil 3 er of his council £10,000, 
the chief justice £8,000, and each puisne judge £6,000. 

The governor-general and council were to have powers 
‘ to make and issue such rules, ordinances, and regulations 
for the good order and civil government ’ of the Company’s 
settlement at Fort William, and the subordinate factories 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to be valid until 
duly registered and published in the supreme court, Avith the 
assent and approbation of the court, and they might, in effect. 
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be set aside by the king in council. A copy of them was to be 
kept affixed conspicuously in the India House, and copies 
were also to be sent to a sccrelarj’ of state. 

The remaining provisions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed. The governor-general and members 
of his council, and the chief justice and judges of the supreme 
court wore prohibited from receiving presents or being con- 
cerned in any transactions bj* way of traffic, except the trade 
and commerce of the Company. 

No Iverson holding or exercising any civil or military office 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present or reward from 
any of the Indian princes or powera, or their ministers or 
agents, or any of the nations of A.sia. Any offender against 
this provision was to forfeit double the amount received, and 
might bo removed to England. There was an exception for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains. 

No collector, suxicrvisor, or any other of His Majesty’s sub- 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Bihar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of goods by -way of trade, or to inter- 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Company’s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum. 
iServaiits of the Company prosecuted for breach of public 
trust, or for embezzlement of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supremo court at Calcutta or any other court of judicature 
Qlndia, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for misbehaviour, 
he was not to be restored without the assent of three-fourths 
both of the directors and of the proprietors. 
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If .“iny governor-general, governor, jiiember of onuncil, 
judge of the supreme court, or any other person for the time 
being employed in the service of the Company committed 
any offence against the Act, or was guilty of any crime, mis- 
demeanour, or ofience against an_v of His Majesty’s subjects, 
or any of the inhabitants of India, he might he tried and 
punished by the Coml; of King's Bench in England. 

Charter The charter of justice authorized by the Eegulating Act 
* was dated March 36, 1774, and remained the foundation of 
iag the jurisdiction exercised by the supreme court at Calcutta 
court at until the establishment of the present high court under the 
Calcutta. 1861.^ The first cMef justice was Sir Elijah Impey. 

His three colleagues were Chambers. Lemaistre, and Hyde. 
Dlffi- Warren Hastings retained the office of governor-general 
1785, when he was succeeded temporarily by Sir John 
Utfen^Act eventually, by Lord Cornwallis. His appoint- 

ment, which was originally for a term of five years, was 
continued by successive Acts of Parliament. His adminis- 
tration was distracted by conflicts betwcoir himself and his 
colleagues on the supreme council, and between the supreme 
council and the supreme court, conflicts traceable to the 
defective jirovisions of the Regulating Act. 

Diffl- Of Hastings’s four colleagues, one, Barwell, was an ex- 
in^h? perienced servant of the Company, and was in India at the 
coimoil. of jjjg appointment. The other three, Clavering, Monson, 

and Francis, were sent out from England, and arrived in 
Calcutta with the judges of the new sipircrac eouit. 

Barwell usually supported Hastings. Francis, Clavering, 
and Monson usually opposed him. ^Vhilst they acted together, 
Hastings was in a minority, and found his policy thwarted 
and his decisions overruled. In 1776 he was reduced to such 
depression that he gave his agents in England a conditional 
authority to tender his resignation. 'Fhe Court of Direetc^' 
accepted his resignation on this authority, and took steps 
to supply his place. But in the meantime Clavering died 
’ Copy printed in Morlcy’a Digexf, ii. 549. 



HISTORICAL INTRODUCTION 


51 


(November, 1776) and Hastings was able, by means of bis 
casting vote, to maintain bis supremacy in tbe council. He 
■withdrew his authority to his English agent, and obtained 
from the judges of the supreme court an opinion that his re- 
signation was invalid. These proceedings possibly occasioned 
the provision which was contained in the Charter Act of 1793, 
was repeated in the Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deed.’- 

The provisions of the Act of 1773 are obscure and defec- Diffi- 

culties 

tive as to the nature and extent of the authority exercisable between 
by the governor-general and his council, as to the jm’isdic- 
tion of the supreme court, and as to the relation between “■’'*‘1 

Buptemo 

the Bengal Government and the coui't. The ambiguities court, 
of the Act arose partly from the necessities of the case, partly 
from a deliberate avoidance of nerv and difficult questions 
on constitutional law. The situation created in Bengal by 
the grant of the Diwani in 1765, and recognized by the legis- 
lation of 1773, resembled what in the language of modern 
international law is called a protectorate. The country had 
not been definitely annexed ; ^ the authority of the Delhi 
emperor and of his native vicegerent was still formally re- 
cognized ; and the attributes of sovereignty had been divided 
between them and the Company in such proportions that 
whilst the substance had passed to the latter, a shadow only 
remained with the former. But it was a shadow 'with which 
potent conjuring tricks could Ije performed. Whenever the 
Company found it convenient, they could play off the authority 
derived from the Mogul against the authority derived from 
the British law, and justify under the one proceedings which 

* Seo 3 & 4 Will. IV, c. 85, 6. 79. Digest, s. 82. 

“ On May 10, 1773, tlio House o! Commons, on the motion of General 

S rgoyne, passed two resolutions, (i) that all acquisitions made by military 
ce or by tre.aty with foreign powers do of right belong to the State ; 

(2) that to appropriate such acquisitions to private use is illegal. But the 
nature and extent of the sovereignty exeroised by the Company was for 
a long time doubtful. See Mayor of Lyons v. East India Gompang, 3 State 
Trials, new series, 647, 707 ; I Moore P. 0 . 176. 
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it would hare been diffieult to juatify under the other. In 
the one capacity the Company wore the all-pou-erful agents 
of an iiTC.'<ponsil)lc dcs]X)t : in the otliei’ they were tied and 
bound by the provisions of charters and Acts of Parliament. 
It was natural that the Company's servants should ])refor to 
act in the former capacity. It was also natural that their 
Oriental princi])le.s of government should be regarded with 
dislike and suspicion by Engli.sh statesmen, and should be 
found unintelligible and unworkable by English lawyers 
steeped in the traditions of Westminster Hall. 

In the latter half of the nineteenth century we became 
familiar with situations of this kind, and we have devised appro- 
priate formulae for dealing with them . The modern practice 
has been to issue an Order in Council under the Foreign Juris- 
diction Act. establishing consular and other courts of civil and 
criminal jurisdiction, and providing them uith codes of pro- 
cedure and of substantive law. uhich arc sometimes derived 
from Anglo-Indian sources. The jurisdiction is to be exorcised 
and the law is to be applied in eafses affecting British subjects, 
and, so far as is consi.stcnt with international law and comity, 
in cases affecting European or American foreigners. But the 
natives of the country are. so far as is compatible with regard 
to principles of humanity, left in enjoyment of their own laws 
and customs. If a company has been established for carrying 
on trade or business, its charter is so framed as to reserve 
the suirremacy and imerogatives of the Crown. In this way 
a rough-and-ready system of government is provided, which 
would often fail to stand the application of severe legal tests, 
but which supplies an effectual mode of maintaining some 
degree of order in uncivilized or semi-civilized countries.^ 

But in 1773 both the theory and the experience were 
lacking, which are requisite for adaiJting English institutions 

^ Sec the Orders in Council under the successive Foreign .TurisdictiSfl 
Acts, printed in the Statutory Rules and Oidcrs Revised, and the charters 
granted to the Imperial British East Africa f'oinpany (Ilcrlslol, Map of 
Africa ly Treaty, i. 118), to the Royal British South Africa Company (ibid, 
i. 274), and to the Royal Niger ComjMiny (ibid. i. 446). 
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to new and foieigii circumstances. For want of such ex- 
perience England was destined to lose her colonies in the 
Western hemisphere. For uant of it mistakes were com- 
mitted which imiierilled the empire she was building up in the 
East. The ilegulating Act provided insullicient guidance as 
to points on which both the Comjjany and the supreme com-t 
were likely to go astray ; and the charter bj'^ which it was 
supidemented did not go tar to supply its deticicncies. The 
language of both instruments was vague anil inaccurate. 
They left mrsettled iiuestions of the gravest importance. 
The Company was vested uith supreme administrative and 
military authority. The Court was vested with supreme 
judicial authority. Which of the two authorities was to be 
paramount V The court was avowedly established for the 
piu'posc of controlling the actions of the Company's servants, 
and preventing the exercise of oppression against the natives 
of the country. How far could it extend its controlling 
power without sapping the foundations of civil authority 1 
The members of the supremo council were personally exempt 
from the coercive jurisdiction of the court. But how far could 
the court question and determine the legality of their orders 1 

Both the omissions from the Act and its o.xiu’css provisions 
were such as to afford room for unfortunate arguments and 
differences of opinion. 

What law was the supreme court to administer ? The 
Act was silent. Apparently it was the unregenerate English 
law, insular, technical, formless, tempered in its application 
to English circum, stances by the quibbles of judges and 
the obstinacy of juries, capable of Ireing an instrument of the 
most monstinus injustice when administered in an atmosphere 
different from that in which it had grown up. 

To whom was this law to be administered ? To British 
Objects and to persons in the employment of the Company, 
But whom did the Ih'st class include ? Probably only the 
class now known as European British subjects, and probably 
not the native ‘ inhabitants of India ’ residing in the three 
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provinces, except such of them as were resident in the town 
of Calcutta. But the iwint was by no means clear. ^ 

What constituted employment by the Company V Was 
a native landowner farming revenues so cmploj'cd ? And in 
doubtful cases on whom lay the bm’den of proving exemption 
from or subjection to the jm-isdiction ? 

These were a few' of the rpiestions raised by the Act and 
charter, and they inevitably led to serious conflicts between 
the coimcil aiid the court. 

In the controversies which iollowcd there were, as >Sir 
James Stephen observes^, three main heads of difference 
between the supreme council and the supreme court. 

These were, first, the claims of the court to exercise juris- 
diction over the W'holc native population, to the extent of 
making them plead to the jurisdiction if a writ was served 
on them. The q[uarrel on this point culminated iu what 
was know'n as the Cossijurah case, in which the sheriff and 
his officers, w'hen attemiJting to execute a writ against 
a zemindar, Avero di'iveii off by a company of sepoys acting 
under the orders of the council. The action of the council 
Avas not disapproA'ed by the authorities in England, and thus 
this contest ended practically in the A'ictory of the council 
and the defeat of the court . 

The second question AA-as as to the jurisdiction of the court 
OA'er the English and nutiA'c officers of the Company employed 
iu the collection of revenues lor comipt or 02 )pressiA'c acts 
done by them in their official capacity. This jui'isdiction 
the Coiu2)any AAerc compelled by the cx2)ress jjroA'isions of 
the Regulating Act to admit, though its exercise caused them 
much dissatisfaction. 

The third question Avas as to the right of the suimeme court 
to try actions against the judicial officers of the Company for 
acts done in the execution of Avhat they believed, or said tb^ 
believed, to be their legal duty. This question arose in the 


’ See In the. matter of Ameer Khan, 6 Bengal Law Reports, 392, 443 ' 
* Nuncomar and Im-pey, ii. 237. 
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famous PatUci case, iu which the supreme court gave judgement 
with heavy damages to a native plaintiff in an action against 
officers of the Patna provincial council, acting in its judicial 
capacity. Inipey’s judgement in this case was made one of the 
grounds of impeachment against him, hut is forcibly defended 
by Sir James Stephen against the criticisms of Mill and 
others, as being not only technically sound, but substantially 
just. Hastings cndeavoui'cd to remove the friction between 
the supreme court and the country com’ts by appointing Impcy 
judge of the court of Sadr Diwani Adalat, and thus vesting 
in him the appellate and rcvisional control over the country 
courts which had been nominall vested in, but never exercised 
by, the supreme court. Had he succeeded, he Avould have 
anticipated the arrangements under ■nhieh, some eighty years 
later, the court of Sadr Diwani Adalat and the supreme court 
were fused into the high court. But Impey compromised 
himself by drawinga large salary from his new office in addition 
to that which ho dreu as chief justice, and his acceptance of 
a post tenable at the pleasni'o of the Company was held to 
be incompatible with the independent position uhich he was 
intended to occupy as chief justice of the supreme court. 

In the j'ear 1781 a Parliamentary inquiry was held into 
the administration of justice in Bengal, and an amending 
Act of that year ^ settled some of the questions arising out 
of the Act of 177J. 

The goverjior-genei'cd and council of Bengal were not to 
1)0 subject, jointly or se\erally. to the jurisdiction of the 
supreme court for anything counselled, ordered, or done by 
them in their public capacity. But this exemption did not 
apply to orders affecting British subjects.^ 

The supreme court was not to have or exercise any juris- 
diction in matters concerning the revenue, or concerning any 
Q)t done in the collection thereof, according to the usage and 
practice of the comitry, or the regulations of the governor- 
general and council 

‘ 21 Geo. Ill, c. JO. ‘ See Digest, s, 106. ’ Ibid, a. loi. 


Amending 
Act of 
1781. 
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No person was to be snbjert to the jiiristliclion of the 
supreme court by reason only of his being a ‘landowner, 
landholder, or farmer of land or of land rent, or for receiwng 
a payment or pension in lieu of any title to. or ancient posses- 
sion of, land or land rent, or for receiving any compensation 
of share of profits for collecting of rents payable to the pubhc 
out of such lands or districts as arc actually farmed by himself, 
or those who are his imder-tcnants in virtue of his farm, or 
for exercising nitliin the said lands and farms any ordinary 
or local authority commonly annexed to the possession or 
farm thereof or b\' reason of his becoming security for the 
payment of rent.’ 

No person was, by reason of his being emifioyed by the 
Company, or by the governor-general and council, or by a 
native or descendant of a native of Great Britain, to become 
subject to the jui'isdiction of the supreme court, in any matter 
of inheritance or succession to lands or goods, or in any matter 
of dealing or contract between parties. cxce))t in actions for 
wrongs or trespasses, or in civil suits bj’ agreement of the irarties. 

Registers were to be kept showing the names, &c., of 
natives employed by the Company. 

The supreme court was, however, to ha\e jurisdiction in 
all manner of actions and suits against all and singular the 
inhabitants of Calcutta ‘ j)rovided that their inheritance and 
succession to lands, rents, and goods, and all matters of 
contract and dealing betucen party and iiarly, sliall be 
determined in the case of Jlaliomcclans, by the laws and 
usages of Mahomedaus, and in the ease of Gcntiis by the 
laws and usages of Gcutus ; and where only one of the parties 
shall be a Mabomedan or Geutii by the laws and usages of 
the defendant.’ ^ 


’ This proviso was taken, from Warren Hastings’s plan for the 
tration of justice prepared and adoj>tcd in 1772, when the Company firSr 
‘ stood forth as diwan,* It is interesting as a recognition of the personal 
Uw which played so important a part during the break-up of the Homan 
Empire, but has, in the West, been gradually sux>ersoded by territorial law. As 
to the effect of this and similar enactments, see Digest, s. 108 and nolo thereon. 
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In order that regard should be had to the civil and rehgious 
usages of the said natives, the rights and authorities of fathers 
of families, and masters of families, according as the same 
might have been exercised by the Gentu or Mahomedan law, 
were to be preserved to them within their families, nor was 
anj' act done in consequence of the rule and law of caste, 
respecting the members of the said families only, to be held 
and adjudged a crime, although it might not be held justifiable 
by the lava of Eiiglantl. 

Rules and forms for the execution of process in the supreme 
court were to bo accommodated to the religion and manners 
of the natives, and sent to the Secretary of State, for approval 
by the kmg. 

The ap25cllato jurisdiction of the governor-general and 
council ill country cases was recognized and confirmed in 
cautiously general terms. ‘ Whereas the governor-general 
and council, or some committee thereof or appointed thereby, 
do determine on aiiiicals and references from the comitry or 
IJi’ovincial courts in civil cases,' ‘ the said court shall and 
lawfully may hold all such jilcas and appeals, in the manner 
and u'ith such ^lowers as it hitherto hath held the same, and 
shall be deemed in laAv a court of record ; and the judgements 
therein given shall bo final and conclusive, except upon 
aiipeal to His Majesty, in civil suits only, the value of which 
shall bo five thousand iiounds and upwards.’ The same 
court was further declared to be a court to hear and determine 
on all ollenccs, abuses, and extortions committed in the 
collection of revenue, and on severities used beyond what 
shall ajipear to the said court customary or necessary to the 
case, and to xrmiish the same according to sound discretion 

2 ) rovided the said jjuuishment does not extend to death, or 
maiming, or perpetual imprisonment.'- 

3 No action for wrong or injury was to lie in the supreme 

’ See Hariiigton’s Anali/iia, i. 22. But it seems very doubtful whether 
ilic council or any of the council had in fact ever exercised jurisdiction as 
a court of Sadr Diwani Adalat. See Nw^mar and Impept IL 189, 
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court against any person whatsoever exercising any judicial 
office in the coiintry courts for any judgement, decree, or 
order of the court, nor against any person for any act done 
by or in virtue of the order of the court. 

The defendants in the Patna case were to be released from 
prison on the governor-general and council giving security 
(which thej' were required to do) for the damages recovered 
in the action against them; and uere to be at liberty to 
appeal to the king in council against the judgement, although 
the time for appealing under the charter had expired. 

The decision of Parliament, as expressed in the Act of 1781, 
was substantially in favom' of the council and against the 
court on all points. >Sir James Stephen argues that the 
enactment of this Act ‘ shows clearly that the supreme court 
correctly interpreted the law as it stood.’ ^ Put this con- 
tention seems to go too far. A legislative reversal of a judicial 
decision shows that, in the opmion of the legislature, the 
decision is not substantially just, but must not necessarily 
be construed as an admission that the decision is technically 
correct. It is often more convenient to cut a knot by legisla- 
tion than to attempt its solution by the dilatory and expensive 
way of appeal. 

The Act of 1781 contained a further provision which was 
of great importance in the history of Indian legislation. It 
empowered the governor-general and council ‘ from time 
to time to frame regulations for the piovincial courts and 
coimcils.’ Copies of these regulations were to be sent to the 
Court of Directors and to the Sccretai-\ of State. They might 
be disallowed or amended by the kmg in comicil, hut were 
to remaui in force unless disallowed within two years. 

On assuming the active duties of revenue authority in 
Bengal in 1772, the president and comrcil had made general 
regulations for the administration of justice in the counti§- 
by the establishment of civil and criminal courts. And by 
the Regulating Act of 1773 the governor-general and cormoil 
‘ Nvneomor and Impey, ii. 192. 
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were expressly empowered to make rules, ordinances, and 
regulations. But Tegulations made under this power Lad to 
be registered in the supreme courV with the consent and 
approbation of that court. In 1780 the governor-general 
and council made regulations, in addition to those of 1772, 
for the more cfi'cctual and regular administration of justice 
in the jirovincial civil courts, and in 1781 thej' iissued a revised 
code superseding aU former regulations. If these regulations 
were made under the pouer given by the Act of 1773 they 
ought to have been registered. But it docs not appear that 
they were so registered, and after the passing of the Act of 
1781 the governor-general and council preferred to act under 
the powers Avhich enabled them to legislate without any 
reference to the supreme court. However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation laws 
for Bengal pui'iwrted to be framed. Regulations so made 
did not require registration or aijproval by the supreme court. 

But it was for some time doubtful whether they were binding 
on that court 

The Act of 1781 for defining the powers of the supreme further 
court ivas not the only legislation of that j'ear affecting the 
East India Company. The Company had by 1778 duly 
repaid their loan of £1,400,000 from the Exchequer, and 
they subsequently reduced the bond debt to the limits pre- 
scribed by an Act of that year By an Act passed in 1781 ^ 
the Company were required to pay a single sum of £400,000 
to the public in discharge of all claims to a share in their 

^ As french lav e> had to be registered by the Parlement, and as Acts of 
Parliament aSecting the Channel Islands still have to be registered by the 
Royal Courts. 

“ See Cowell’s rayore Law Lectures, 1872, and /«t 7 ie matter of Ameer Khan, 

^ Bengal Law Reports, 392, 408. The power of legislation was recognized 
3 id extended in 1797 by 37 Geo. Ill, c. 142, s. 8. See below, p. 71. 

’ 19 Geo. ni, 0. 61. 

* 21 Geo III, 0. 65. The Company wore unable to meet the payments 
requund by this Act, and successive Acts had to be passed for extending 
the terms fixed for payment (22 Geo. HI, c. 51 ; 23 Geo. HI, cc. 36, 83 ; 

24 Guo HI, sesB. I, c. 3]. 



PacUa- 
montary 
inquiries 
of 1781. 


60 GOVERNMENT OF INDIA [CH. 

territorial revenues up to Marcli i in ttat year, and their 
former privileges were extended until three j’ears’ notice after 
March i, 1791. By the same Act the3' wore authorized to 
pay a dividend of 8 per cent, out of their clear profits, but 
three-fourths of the remainder were to go as a tribute to 
the public. 

By way of repayment of the military expenses incurred by 
the State on their behalf, the Conipanj were required to pay 
two iacs of rupees amiually for each regiment of 1,000 men 
sent to India at the C'omjiaiiy’s desire. The Act further 
authorized the Company to enlist soldiers^ and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle- 
ments without a spiecial licence. 

Two Parliamentary committees on Indian affairs were 
appointed in the j-ear 1781. The object of the lirsl, of vhich 
Burke was the most prominent member, was to consider the 
administration of justice in India. Its flrstfruils were the 
passing of the Act, to which reference has been made above, 
for further defining the powers of the supremo court. But 
it continued to sit for many j’ears and presented several 
reports, some written by Biwke himself. The other committee, 
which sat in secret, and of w'hich Dundas was chairman, was 
instructed to inquire into the cause of the recent war in the 
Carnatic and the state of the British government on the 
coast. This committee did not publish its rcj)ort luitil 1782, 
by which time Lord North’s Government had been driven 
out of office b>' the di.sa.strous residts of the American war, 
and had been succeeded by the second Bockingham ministry. 
The reports of both committees were highly adverse to the 
system of administration in India, and to the persons re- 
sponsible for that administration, and led to the passing 
resolutions by the House of Commons requiring the recaJU 
of Hastings and Impey, and declaring that the powers given 

* This wnb the first Act giviug Parliamentary sanction to the raising of 
European troopa by the Company. Olodc, MiUtary Forces of the Crown, i. 269. 
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by the Act of 1773 to the governor-general and council ought 
to be more distinctly ascertained. But the Court of Pro- 
prietors of the Company persisted in retaining Hastings in 
office in defiance both of their directors and of the House of 
Commons, and no steps were taken for further legislation 
until after the famous coalition ministry of Pox and North 
had come into office. Soon after this event, Dundas, who 
was now in opposition, inliotlnced a Bill whieh empowered 
the king to recall the piineijjal servants of the Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute. But a measure introduced by 
a member of the oppo.sition had no chance of passmg, and 
the Government uere com]ielled to take up the question 
themselves. 

It wa.s under these circumstances that Pox introduced his 
famous East India Bill of 1783. His measure would have 
completely altered the constitution of the East India Companj'. 
It was clear that the existing distribution of posvers between 
the State, the Court of Directors, and the Court of Proprietors 
at home, and the Company's servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Dundas 
had proposed to alter it by making the governor-general 
practically independent, and vesting him -nith absolute power. 
Pox adopted the opposite course of increasing the control of 
the State over the Co7U]iauv at home and its officers abroad. 
His Bill proposed to substitute for the existing Courts of 
Directors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, were during 
four years to be irremovable, except upon an address from 
either House of Parliament, and were to have an absolute power 
of placing or displacing all persons in the service of the Com- 
pany, and of ordering and administering the territories, 
,,]^pucs, and commerce of India. Any vacancy in the body 
'’VaS to be filled by the king. A second or subordinate body, 
consisting of nine assistant directors chosen by the legislature 
from among the largest proprietors, was to be formed for the 


Fox’s 

Eastlndiii. 

Bill. 
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purpose of managing the details of eominerce. For the first 
five years they were given the same security of tenure as the 
seven commissioners, but vacancies in their body were to be 
filled by the Court of Proprietors. 

The events which followed the introduction of Fox’s East 
India Bill belong rather to English than to Indian constitu- 
tional history. Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous do\nce 
for vesting the whole government and patronage of India in 
Fox and his Whig satellites ; how, after ha\ ing been carried 
through the House of Commons by triumphant majorities, 
it was defeated in the House of Lords through the direct 
intervention of the king; how George III coiitumeliously 
drove Fox and North out of office after tho defeat of their 
measure ; how Pitt, at the age of twenty-five, ventured to 
assume office with a small minority at his back ; and how his 
courage, skill, and determination, and the blunders of his 
opponents, converted that minority into a majorily at the 
general election of 1784. 

Pitt’s Act Like other ministers, Pitt found himself compelled to 

0 1784. defend when in office mea.sures which he had 

denounced when in opposition. The chief ground of attack 
on Fox's Bill was its wholesale transfer of patronage from 
the Company to nominees of the Crown. Pitt steered clear 
of this rock of offence. He also avoided the appearance of 
radically altering the constitution of the Company. But his 
measure was based on the .same siib.stantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent buhordiuation to a body 
representing the British Government. 

The Act of 1784^ begins by establishing a board of six 
commissioners, who were formally styled the ‘ Commissioners 
for the Affairs of India ’ but were popularly known as tl0 

^ 24 Geo. Ill, seas. 2^ c. 25. Almost the whole of this Act has heen re- 
pealed, but many of its provisions were le-enactcd in tho subsequent Acts 
of 1793, 1813, and 1833. 
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Boanl o{ Control. They were to consist of the Chancellor 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the king, and holding office during pleasure. There was 
to be a quorum of three, and the president was to have 
a casting vote. They were unpaid, and had no patronage, 
but were empowered ‘ to siqieriiitend, direct, and control all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions in the East Indies.’ They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require. The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and he bound by, all orders and 
directions of the Board, touching the civil or military govern- 
ment and revenues of India. The Board might approve, 
disapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the concurrence of the directors. 

A committee of secrecy, consisting of not more than three 
members, was to be formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy uas to liunsmit these orders to India, 
without informing the other directors.^ 

The Court of Proprietors lost its chief governing faculty, 
for it was deprived of the power of revoking or modifying 
any proceeding of the Court of Directors which had received 
'‘J)e approval of the Board of Control.^ 

' See Digest, b. 14. 

- s. 29. The Court of Proprietors had lecontly overruled the resolution 
of the Court of Directors for the recall of Warren Hastings. 



64 GOVERNMENT OF INDIA fcil. 

These jirovisions related to the Government of India at 
home. Modification.? were also made in the governing bodies 
of the different presidencies in India. 

The number of members of the governor-general’s council 
was reduced to three, of whom the commander-in-chief of 
the Company’s forces in India was to be one and to have 
precedence next to the governor-general. 

The Government of each of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellor.?, 
of whom the eominander-in-chief in the presidency was to 
be one, unless the commander-in-chief of the Company’s 
forces in India happened to be in the presidency, in which 
case he rvas to take the place of the local commander-in-chief. 
The governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 
Directors. Thej', and any other person holding office under 
the Company in India, might be removed from office either 
by the Cirown or by the directors. Only covenanted servants 
of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint- 
ments. Resignation of the office of governor-general, governor, 
commander-in-chief, or member of council was not to be 
valid unless signified in wTiting.^ 

The control of the governor-general and council over the 
government of the minor presidencies was enlarged, and was 
declared to extend to ‘ all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war.’ 

A .similar control over the military and political operations 
of the governor-general and council was reserved to the Court 
of Directors. ' Whereas to pursue schemes of conquest an(^ 
extension of dominion in India arc measures repugnant to 

* s. 28. See Digest, s. 82. This was probably ensoted in consequence 
of the ciroumstances attending Hastings's resignation of office. 
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the wish, the honour, and policy of this nation,' the governor- 
general and his council wore not, Tvithoiit the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or x3reparations actually made for the 
cojnmenccment of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories were guaranteed by 
any existing treaty.'- 

The xprovisions of the Act of 1773 for the punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by persons 
in the employment of the Company or the Crown was to be 
deemed extortion, and punishable as such, and there was an 
extraordinarj^ provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
property they had brought from India. 

All British subjects were declared to be amenable to all 
courts of competent jurisdiction in India or in England for 
acts done in Native States, as if the act had been done in 
British territory.® The Company were not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence. The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of car/,’- 
ing on illicit correspondence 3vith any native prince or other 
person having authority in India.® 


'■ R. 34. This enactment with its recital was substantially reproduced by 
»-Jection of the Act of 1793 (33 Geo. ni, c. 53, s. 43) which still remairns 
unrepcaled. See Digest, s. 48. 

- s. 44. Ro-cnacted by 33 Geo. Ill, c. 53, s. 67. See Digest, s. 119. 
s. 53. This section was rc-cnactcd in substance by 33 Geo. Ill, c. 52, 
ss. 45, 46 . See Digest, s. 120. 
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A special court, consisting of three judges, four jicers, and 
six members of the House of Commons, was constituted for the 
trial in England of offences committed in India.^ 

The Company were required to take into consideration their 
civil and military establishments in India, and to give orders 
‘ for every practicable retrenchment and reduction," and 
numerous internal regulations, several of which had been 
proposed by Fox, were made for Indian administration. Thus, 
promotion was to be as a rule by seniority, writers and cadets 
were to be between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
years in England u'cre not to he capable of apiiointment to an 
Indian post, unless they could show that their residence in 
England was due to ill health. 

The double government established by l^itt's Act of 1784. 
with its cumbrous and dilatory procedure and its elaborate 
system of checks and counter-checks, though modified in 
details, remained substantially in force until 1858. In practice 
the power vested in the Board of Control was exercised b}’ 
the senior commissioner, other than the Chancellor of the 
Exchequer or Seeretary of State. He became laiown as the 
President of the Board of Control, aird occupied a position 
in the Government of the day corresponding to some e.xtent 
to that of the modern Secretary of State for India. But 
the Board of Directors, though placed in complete sub- 
ordination to the Board of Control, rclained their rights 
of patronage and their powers of revision, and wore thus 
left no unsubstantial share in the home direction of Indian 
affairs .2 

^ ss. 66-80. The elaborate enactments constituting the court and 
regulating its procedure were amended by an Act o£ 1786 (26 Geo. Ill, 
c. 57), and still remain on the Statute Book, but appear never to have 
been put in force. ‘ In 149 b.c., on the proposal of Lucius Calpumius EJ 
a standing Senatorial Commission {guaestio ordinaria) was instituted to try 
in judicial form the complaints of the provincials regarding the extortions 
of their Homan magistrates.’ Mommsen, 3, 73. 

* As to the practical working of the system at the close of the eighteenth 
century s.re Kaye’s Adrnini/tlrali m of the Eaxt India Ptmvpany, p. 129. 
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The first important ainendmenta of Pitt's Act were made 
in 1786. In that year Lord Cornwallis ^ was appointed 
governor-general, and he made it a condition of his accepting 
office that his powers should be enlarged. Accordingly an 
Act was passed nhich empowered the governor-general in 
special cases to oven-ide the majority of his council and act 
on his own responsibility,® and enabled the offices of governor- 
general and commander-in-chief to be united in the same 
person.® 

By another Act of the same session the provision requiring 
the approbation of the king for the choice of governor-general 
was repealed. But as the Crown still retained the power of 
recall this repeal was not of much practical importance.^ 

A third Act® repealed the provisions requiring servants 
of the Company to disclose the amount of property brought 
home by them, and amended the constitution and procedure 
of the special court under the Act of 1784. It also declared 
(s. 29) that the criminal jui'isdiction of the supreme court at 
Calcutta was to extend to all criminal offences committed in 
any part of Asia, Africa, or America, beyond the Cape of Good 
Hojpe to the Straits of Magellan, rvithin the limits of the 
Company’s trade, and (s. 30) that the governor or president 
and council of Port St. George, in their courts of oyer and 
terminer and jail delivery, and the mayor’s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories of the Company on the 
coast of Coromandel, or in any other part of the Carnatic, 

‘ ‘ The first of the now djniasty of Parliamentary Govemors-General.’ 
Lyall, British Dominion in India, p. 218, 

* See Digest, s. 44. 

* 26 Geo. Ill, c. 16. Lord Cornwallis, though holding the double office 
of governor-general and conunander-in-ohief, still found his powers in- 
sufficient, and was obliged to obtain in 1791 a special Act (31 Geo. Ill, 
^40) confirming bis orders and enlarging his powers. The exceptional 
powers given to the governor-general by the Act of 1786 were reproduced 
in the Act of 1793 (33 Goo. Ill, 0. 52, ss. 47-51), by sections which are still 
nominally m force but have been practically superseded by a later enact- 
ment of 1870 (33 Viet. 0. 3, s. 5). See Digest, s. 44. 

* 2fi Geo. ni, 0,25. ‘ 26 Geo. Ill, 0. 57. 
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or in the Xoi-thcrn Oircars. or within the territories of the 
Soubah of the Decean, the Nabob of Arcot, or the Rajah of 
Tanjore. 

In 1788 a serious difference arose between the Board of 
Control and the Board of Directors as to the limits of their 
respective powers. The Board of Control, notwithstanding 
the objections of the directors, ordered out four royal regiments 
to India, and charged their expenses to Indian revenues. 
They maintained that they had thi.s power under the Act 
of 1784. The directors on the other hand ai’gued that under 
provisions of the Act of 1781. which were still unrepealed, 
the Company could not be compelled to bear the expenses 
of any troops except tho.se sent out on their own requisition. 
Pitt proposed to settle the diSerence in favour of the Board 
of Control by means of an exi)lanatory or declaratory Act. 
The discussions which took place on this measure raised 
constitutional questions which have been revived in later 
times.^ 

It was objected that trooiw? raised by the Company in India 
would suffice and could he much more cheaply maintained. It 
was also argued on constitutional grounds that no troops 
ought to belong to the king for which Parliament did not 
annually vote the money. 

In ansAver to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment , 
and should all belong to the king, and declared that it Avas 
mainly in preparation for this reform that the troops AA-ere 
to be conveyed.* 

With respect to the second objection he argued that the 
Bill of Rights and the Mutiny Act, which were the only posi- 
tive enactments on the subject, Avere so vague and indefinite 

' See the dificussion in 1878 as to the employment of Indian troop^^ 
Malta., Hansard, ccxl. 14, and Anson, Line and ('nxtnin of tlio CnnulUiiiion, 
vol, ii. pt. ii. p. 174 (3rd ed.). 

' Lord Cornwallis was at this time considering a scheme for the com- 
bination of the king s and Company’s forces. See Cornwallia Cmreajton- 
demse, i. 251, ,341 ; ii, 316, 572. 
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as to be aliiiust nugatory, and professed his willingness to 
receive any suggestions made for checking an abuse of the 
powers proposed to bo conferred by the Bill. 

The questions were eventually settled by a compromise. 
The Board of Control obtained the powers for which they 
asked, but a limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually before Parliament an account of the Company’s 
receipts and disbursements. 1 

In 1793, towards the close of Lord Cornwallis's governor- 
generalshq:, it became necessary to take steps for renewal of 
the Compan}’’s charter. Pitt was then at the height of his 
power ; his most trusted friend, Dundas,^ w as President of 
the Board of Control ; the war with France, which had just 
been declared, monopolized English attention ; and Indian 
finances -were, or might plausibly be represented as being, 
in a tolerably satisfactory condition. Accordingly the 
Act of 1793,® •which was introduced by Dundas, passed 
without serious opposition, and introduced no important 
alterations. It -was a measure of consolidation, repealing 
several previous enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
minor importance. 

The t-wo junior members of the Board of Control were 
no longer required to bo Privy Councillors. Provision was 
made for payment of the members and stafi of the Board 
out of Indian revenues. 

The coinmander-in-chief was not to be a member of the 
council at Fort William unless specially appointed by the 

* 28 G!oo. Ill, c. 8 ; Cllodc, Uiltluri/ Worms of tha Crown, i. 270. 

- Honry Diindan, who aftei-wdi-cls became the first Viscount Melville. 
He did not become president till Juno 22, 1793, but had long boon tho most 
powerful member of the Board. 

•’ 33 (j!co. Ill, 0. 52. 
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Court of Directors. De2)arture from India with intent to 
return to Europe was declared to vacate the office of governor- 
general, commander-in-chief, and certain other high offices. 
The procedure in the councils of the three presidencies was 
regulated, the powers of control exercisable by the governor- 
general were emphasized and ex})lained, and the power of 
the governor-general to overrule the majority of his council 
was repeated and extended to the Governors of Madras and 
Bombaj^ The governor-general, whilst visiting another jpresi- 
denoy, was to supersede the governor, and might apj)oint 
a vice-president to act for hun in his absence. A scries of 
elaborate provisions continued the exclusive privileges of trade 
for a further term of twenty years, subject to modifications 
of detail. Another equally elaborate set of sections regulated 
the application of the Company’s finances. Power was given 
to raise the dividend to lo per cent., and jjrovision was made 
for payment to the Exchequer of an annual sum of £500,000 
out of the surplus revenue which might remain after meeting 
the necessary expenses, pajnng the interest on, and jiroviding 
for reduction of capital of, the Company's debt, and jpayment 
of dividend. It is needless to say that this surplus was never 
realized. The mutual claims of the Company and the Crown 
in respect of military expenses were adjusted by wiping out 
all debts on either side up to the end of 1792, and jproviding 
that thenceforward the Company should defray the actual ex- 
penses incurred for the support and maintenance of the king’s 
troops serving in India. Some supplementary pmo visions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the supreme court of Calcutta was 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of the peace in Bengal. 
Power was also given to apjpoint scavengers for the presliS" 
dency towns, and to levy w'hat w'ould now be called a sanitary 
rate. And the sale of spirituous liquors was made subject 
to the grant of a licence. 
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A few parliamentary enactments of constitutional impor- 
tance were jiassed during the interval between the Charter 
Acts of 1793 and 1813. 

The lending of money by European adventurers to native 
princes on exorbitant terms had long produced grave scandals, 
such as those which were associated vith the name of Paul 
Benham, and were exposed by Burke in his speech on the 
Nabob of Arcot’s debts. An Act of 1797 ^ laid down an 
important provision (s. 28) wMch is still in force, and which 
prohibits, under heavy jienalties, unauthorized loans by British 
subjects to native princes. 

The same Act reduced the number of judges of the 
supreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder’s court instead of the mayor’s court 
at Madras and Bombaj'. It reserved native laws and customs 
in terms similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
express sanction to the exercise of a local power of legisla- 
tion in the Presidency of Bengal. One of Lord Cornwallis’s 
regulations of 1793 (Reg. 41) had provided for forming into 
a regular code all regulations that might be enacted for the 
internal government of the British territories of Bengal. 
The Act of 1797 (s. 8) recognized and confirmed this ‘nose 
and salutary provision,’ and directed that all regulations 
which should be issued and framed by the Governor-General 
in Council at Port William in Bengal, aSecting the rights, 
persons, or property of the natives, or of any other indi- 
viduals Avho might be amenable to the provincial courts of 
justice, should be registered in the judicial department, and 
formed into a regular code and printed, with translations 
in the country languages, and that all the grounds of each 
#bgulation should be prefixed to it. The provincial coiuts 
of judicature were directed to be bound by these regu- 
lations, and copies of the regulations of each year were 
‘ 37 Geo. Ill, 0. 142. See Bigeet, b, 118. 
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to be sent to the Court of Directors and to the Board of 
Control.^ 

An Act of 1799® gave the Company further powers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took the enlistment of 
men for serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting. Authority was given 
to the Company to train and exercise recruits, not exceeding 
2,000, and to a23point officers for that jmi’ijose (bearing also 
His Majesty’s commission) at 2)ay not exceeding the sums 
stated in the Act. The number which the Crown could 
hold for transfer to the Comjiauy was limited to 3,000 men, 
or such a number as the Mutiny Act for the time being should 
specify. All the men raised were liable to the Mutiny Act 
until embarked for India. 

An Act of 1800 ® provided for the constitution of a supreme 
court at Madras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

An Act of 1807 * gave the governors and councils at Madras 
and Bombay the same powers of making regulations, subject 
to approval and registration by the supreme court and re- 
corder’s court, as had been previously vested in the Govern- 
ment of Bengal, and the same power of a]3pointing justices 
of the peace. 

The legislation of 1813 was of a very different character 
from that of 1793. It was preceded by the most searching 
investigation which had yet taken place into Indian affairs. 
The vigorous policy of annexation carried on by Lord 

’ Sec Harington’s Analysis, 1-9. _ . 

’ 39 & 40 Geo. Ill, c. 109, See Qode, Military Forces of the Crown, i. 289. 

’ 39 & 40 Geo. Ill, e. 79. The charter under this Act was granted in 
December, 1801. Ilorabaj' did not acq^uiic a supreme court until 1823 
(3 Geo. IV, c. 71). 

* 47 Goo. ni, sees. 2, e. 68. 



HISTORICAL INTRODUCTION 


73 


Wellesley during his seven years’ tenure of office (1798-1805) 
had again involved the Company in financial difficulties, and 
in 1808 a committee of the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should be granted. It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. When the time arrived for taking 
steps to renew the Company’s charter, a Dundas ^ was still at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793. Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia. 
At the end of 1811 Lord Melville told the Court of Directors 
that His Majesty's ministers could not recommend to Parlia- 
ment the continuance of the existing system unless they were 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade nith India under 
such restrictions as might be deemed reasonable. 

The Company struggled hard for their privileges. They 
began by arguing that their political authority and com- 
mercial privileges Avere inseparable, that their trade profits 
Avere dependent upon their monopoly, and that if their trade 
profits Avere taken aAvay their revenues Avould not enable them 
to carry on the government of the comitry. But their 
accounts had been kept in such a fashion as to leave it very 
doubtful Avhether their trade profits, as distinguished from 
their territorial revenues, amomited to anything at all. And 
this ground of argument was finally cut from imder their 
feet by the concession of a continued monopoly of the tea trade, 
from which it Avas admitted that the commercial profits of 
•he Company Avere principally, if not Avholly, derived. 

DriA'^en from this position the Company dwelt on the 

' Hubert Dundas, whu, uu bin ialhor'n d> ^ui 1811, became the second 
Vi-jcouiit Melville. 
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political dangers which would arise from an unlimited resort 
of Europeans to India. The venerable Warren Ha.stings was 
called from his retreat to support on this point the views 
of the Company before the House of Commons, and it was 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing imtil he had assumed his seat near the bar. His 
evidence confirmed the assertions of the (,‘ompany as to the 
danger of unrestricted European immigration into India, and 
was supplemented by evidence to a similar effect from Lord 
Teignmouth (Sir J. Shore), Colonel (Sir John) Malcolm, and 
Colonel (Sir Thomas) Munro. Experience had proved, they 
affirmed, that it was difficult to impress even upon the 
servants of the Company, whilst in their noviciate, a due 
regard for the feelings and habits of the people, and English- 
men of classes less under the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natural arrogance and ignorance, they contemplated the 
usages and institutions of the natives, and for their freq[uent 
disregard of the dictates of humanity and justice in their 
dealings with the people of India. The natives, although 
timid and feeble in some places, were not without strength 
and resolution in others, and instances had occurred where 
their resentment had proved formidable to their oppressors. 
It was difficult, if not impossible, to afford them protection, 
for the Englishman was amenable only to the courts of British 
law established at the presidencies, and although the local 
magistrate had the power of sendmg him further for trial, 
yet to impose upon the native complainant and witness the 
obligation of repairing many hundred miles to obtaui redress 
was to subject them to delay, fatigue, and expeiiise, which 
would be more intolerable than the injury they had 
suffered. 

That their apprehensions were'unfoiuided no one who is 
ao(]^uainted with the hist -y pp present conditions of British 
India would venture tg_ jiiy. But they were expressed by 
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the advocates of the UomiJauy in language of imjustifiable 
intemperance and exaggeration. Thus Mr. Charles Grant, 
in the course of the debate in the House of Commons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
in America and in Africa afforded sufficient indication of the 
evil they would inflict upon India. 

The controversy was eventually compromised by allowing 
Europeans to resort to India, but only luider a strict system 
of licences. 

Closely connected udth the ciuestion of the admission of 
independent Europeans into India was that of missionary 
enterprise. The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons. But a large 
number of excellent men, belonging mainly to the Evangelical 
party, and led in the House of Commons by Wilberforce, 
were anxious to go much further in the direction of com- 
mitting the Indian Government to the active propagation 
of Christianity among the natives of India. On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teignmouth, were personally in 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions or 
alarming the religious prejudices of the natives. 

The proposals ultimately submitted by the Government to 
Parliament in 1813 were embodied in thirteen resolutions.^ 

The first affirmed the exx)edienoy of extending the Com- 
pany's privileges, subject to modifications, for a further term of 
twenty years. 

The second preserved to the Company the monopoly of the 
China trade and of the trade in tea. 

The third threw open to aU British subjects the export and 
import trade with India, subject to the exception of tea, and 
to certain safeguards as to wareho'^ng and the like, 

' Printed in an appendix to vol. viL of M \d Wilson’s Britiah India. 
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The fourth and fifth regulated the application of the 
Company's territorial revenues and commercial profits. 

The sixth provided for the reduction of the Company’s 
debt, for the payment of a di\ddend at the rate of io| per 
cent, per annum, and for the division of any surplus between 
the Company and the public in the proportion of one-sixth 
to the former and five-sixths to the latter. 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 
territorial and political departments frojn those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and j)ensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the offices of governor-general, governor, 
and commander-in-chief, subject to the approbation of the 
Crown. 

Under the tenth, the number of the king's troops in India 
was to be limited, and any number exceeding the limit was, 
unless employed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense favour- 
able to the Company, Pitt’s declaratory Act of 178S. 

Then followed a resolution that it was expedient that the 
Church establishment in the British territories in the East 
Indies should be placed under the superintendence of a bishop 
and three archdeacons, and that adequate jirovision should 
be made from the territorial revcniu-., of India for their 
maintenance. 

The twelfth resolution declared that the regulations to be 
framed by the Court of Directors for the colleges at Haileybury 
and Addiscombe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges a, 2 ) 
Calcutta and Madras. 

* The college at (Jaloutta ’ been founded by Lord Wellesley for the 
training of the Company’s cd. servants. 
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It was round the thirteenth resolution that the main 
controTers3' raged, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms. 
The resolution declared ‘ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as maj- tend to the introduction amongst 
them of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of going to and remaining in India for the purpose of accom- 
plishing these benevolent designs, provided always, that 
the authoritj’ of the local Governments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principle of the Britisli Government, 
on which the natives of India have hitherto relied for the 
free exercise of their religion, be inviolably maintained.’ One 
discerns tl.o planter following in the wake of the missionary, 
each watc! cd with a jealous eye by the Company’s servants. 

The principles embodied in the Resolutions of 1813 were 
developed in the Act of the .same yeai'.^ The language of the 
preamble to the Act is significant . It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof, ' wthout prejudice to the undoubted 
sovereignty of the Crown of the United Kingdom of Great 
Britain and Ireland in and over the same '.® The constitutional 
controversy of the precedi '% century was not to be reopened. 

The Act then grants the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general Lidia trade, subject to various 
Restrictive condition.s. 

' s ;; Geo. HI, c i ; ; 

“ The sovereignty of the Ciown had bcci aisAcarJy reserved in the charter 
nf Bnt at that time the territonal \ vsions were insignificant. 
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The thirty-third section recites the thirteenth resolution, 
and the expediency of making provision for granting per- 
mission to persons desirous of going to and remaining in India, 
for the purposes mentioned in the resolution (missionaries) 
‘and for other lawful purposes’ (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the principal settlements of the Company, 
and to remain in India as long as they conduct themselves 
properly, but subject to such restrictions as may for the time 
being be judged necessary. Unlieen.sed persons arc to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India. British subjects 
allowed to reside more than ten miles from a presidency town 
are to procure and register certificates from a direct court. 

A group of sections relates to the provision for religion, 
learning, and education, and the training of the Company's 
civil and military servants. There is to be a Bishop of 
Calcutta, with three archdeacons under him. The colleges 
at Calcutta aird elsewhere are placed under the regulations of 
the Board of Control. One lac of rupees in each year is to 
be ‘ set apart and applied to the revival and improvement 
of literature and the encouragement of the learned native of 
India, and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the British territories 
in India.’ The college at Haileybury and the military seminarj’^ 
at Addiscombe ^ are to be maintauicd, aud no person is to be 
appointed writer unless he has resided four terms at Hailey- 
bury, and produces a certificate that he has conformed to the 
regulations of the college. 

Then come provisions for the application of the revenues,* 


' The names of these places are not mentioned. ^ 

* An interesting discussion of these provisions is to be found in the corre- 
spondence of 1833 between Mr. Charles Grant and the Court of Directors. 
According to Mr. Grant the r inciplc established by the Acts of 1793 and 
1813 was that the profit ae ng from the Company’s commerce should, 
in the first instance, be end- ed in securing the regular payment of divi- 
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for keeping the commercial and tenitorial accounts distinct, 
and for increamig and further defining the powers of super- 
intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
the Board of Control in certain other cases. 

The number of king’s troops to be paid for out of the 
Compimy'H revenues is not lo exceed 20,000, except in case 
of siwcial requisition. In order to remove doubts it is 
expressly declared that the Government in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts-martial. 

The local Governments arc also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-pajunent. 

Justices of the peace are to have jmisdiction in cases of 
assault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjects. Special provision is made for the exercise 
of jurisdiction in criminal cases over British subjects residing 
more than ten milas from a presidency tmvn ; and British 
subjects residing oi' trading, or occupying immovable property, 
more than ten miles from a xrresidency torvn arc to be subject 
to the jurisdiction of the local civil courts. 

And, finally, .sj^ecial penalties are enacted for theft, forgery, 
perjury, and coinage offence.s, the existing provisions of the 
common or statute law being axjparently considered insufficient 
for dealing adequately with these offences. 

The imperial legislation for India during the interval between 
1813 and 1833 does not present many features of importance. 

An Act of 1814 removed doubts as to the powers of the 
Indian Government to levy duties of customs and other taxes. 

?ends to the proprietors of stock, and should then be applied for the benefit 
of the tenitoiy. The last-mentioned applications to be suspended only 
so long as the burden of debt on the terr'-'wy continued below a certain 
specified amount. 

' S4 Oeo. m, 0. 105. 
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An Act of 1815 ^ gave power to extend the limits of the 
presidencj' towns, and amended some of the minor p^o^^siolls 
of the Act of 1813. 

An Act of 1818 ® removed doubts as to the validity of 
certain Indian marriages, a subject which has always pre- 
sented much difficulty, but which has now been dealt with 
by Indian legislation.® 

An Act of 1820* enabled the East India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823 ® charged the revcnue.s of India with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and regulated the pensions of Indian 
bishops and archdeacons, and the salaries and pensions of 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for 
a supreme court of Bombay in substitution for the recorder’s 
court. 

The prohibition on settling in India without a licence 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823 ® ex- 
pressly declared that trade might be carried on in British 
vessels with all places within the limits of the Oompany's 
charter except China. 

Another Act of 1823 ’ consolidated and amended the laws 
for punishing mutiny and de.sertion of officers and soldiers 
in the Company’s service. 

An Act of 1824® tran.sferred the island of Singapore to 
the East India Company. 

Acts of 1825 ® and i8z6 further regulated the salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns. 

> 55 Geo. Ill, c. 84. >58 Geo, III, c. 84. 

’ See Acts III & XV of 1 872. ‘ i Goo. IV, 0. 99. O 

■> 4Geo. IV, c. 71. “4 060.^,0,80. ' 4 Goo. IV, c. 81. 

* 5 Geo. IV, c. 108. iSingaporo was placed under the Colonial Offico by 
the Straits Settlements Act, ' 'fe (29 & 30 Viet. 0. 115, s. 1). 

• 6 Goo, IV, 0. 85 i 7 Geo. IV, 0. 37. 
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An Act of 1828 1 declared the real estates of British subjects 
dying •within the jurisdiction of the supreme courts at the 
presidency tonus to be liable for payment of their debts. 
Other Acts of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine,® and extended 
to the East Indies sundry amendments of the English criminal 
law.® 

And an Act of 1832 authorized the appointment of 
persona other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Christians. 

When the time came round again for renewing the Com- 
pany’s charter. Lord William Bentinck's peaceful regime had 
lasted for five years in India ; the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant. Bentham’s views on legislation and codification 
were exercising much influence on the minds of law reformers. 
Macaulay was in Parliament, and was secretary to the Board 
of Control, and James Mill, Bentham's disciple, was the 
examiner of India correspondence at the India House. The 
Charter Act of 1833,® like that of 1813, was preceded by 
careful inquiries into the administration of India. It intro- 
duced important changes into the constitution of the East 
India Company and the system of Indian administra- 
tion. 

The territorial possessions of the Company were allowed to 
remain under their goveninient for another term of twenty 
years ; but were to be held by the Company ‘ in trust for 
His Majesty, his heirs and successors, for the service of the 
Government of India.' 

The Company’s monopoly of the China trade, and of the 
tea trade, was finally taken away. 

^ 9 Geo. IV, c. 33. “9 Geo. IV, c. 72. 

■' 9 Geo. IV, 0. 74. * 2 & 3 Will. IV, 0. 1 17. 

‘ 3 & 4 'Will. IV, c. 83. The Act rcoeiTed die Royal Assent on August 28, 
1833, but did not conic into operation, esce^ ^s to appointments and the 
like, until April 22, 1834 (s. 117). 

l(i 9 l q 
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The Company were required to close their commercial 
business and to -wind up their affairs with all convenient speed. 
Thflir territorial and other debts were charged on the revenues 
of India, and they were to receive out of those revenues 
an animal dividend at the rate of £io lo-s. per cent, on the 
whole amount of their capital slock (i.o. £630,000 a year), 
but this dividend was to be subject to redemption bj' Parlia- 
ment on pa5’ment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two mhlion 
pounds was to be paid by the Company to the Xational Debt 
Commissioners and accumulated vith comjDound interest until 
it reached the sum of twelve millions.^ 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers, under 
the system of double government instituted by previous 
Acts, and, in particular, continued to e.Kercise their rights 
of patronage over Indian appointments. The constitution of 
the Board of Control was modified, but as the powers of the 
Board were executed by its president the modifications had 
no practical effect. The Act re-enacted provisions of former 
Acts as to the ‘ secret committee ' of the Court of Directors, 
and the dispatches to be sent through that committee, and 
it simplified the formal title of the Company by authorizing ^ 
it to be called the East India Company. 

No very material alteration wa.s made in the S3'stem on 
which the executive government was to be carried on in 
India. 

The superintendence, direction, and control of the whole 
civil and military government w«.re expressly vested in a 
governor-general and counsellors, who were to be styled 
‘ the Governor-General of India in Council.’ 2 This council 
was increased by the addition of a fourth ordinary member, 

* As to the financial arrangeiucnls made iinder these provisions, see the 
evidence of Mr. Melvill befow tAo Lords Committee of 1852. 

* It will be remembered ” 't the Governor-General had been previously 
the Governor-General of 1^' rl in Council. 
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who was not to be one of the Company’s servants, and was 
not to be entitled to act as member of council except for 
legislative purposes .1 It need hardly bo slated that the 
fourth member was Macaulay. 

The ovcrgro^vn Presidency of Bengal* was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the 
suspension was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Viet. c. 95, s. 15). 

The intention was that each of the four presidencies. 
Fort William, Fort St. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor-general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone.® 

Important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ‘ At that 
date there were five different bodies of statute law in force 
in the (Indian) empire. First, there was the whole body 
of statute law existing so far as it Avas applicable, which 
was introduced by the Charter of George I and which applied, 

' ‘The duty of the fourth oidinury member’ (under the Act of 1833) 
‘ was confined entirely to the subject of legislation ; he had no power to sit 
or vote except at meetings for the purpose of making laws and regulations ; 
and it was only by courtesy, and not by right, that he was allowed to see 
the papers or correspondence, or to bo made acquainted with the delibera- 
tions of Government upon any subject not immediately connected with 
legislation.’ Minute by Sir Barnes Peacock of November 3, 1859. 

‘ It had been increased by the addition of Benares in 1775, of the modem 
Orissa in 1803, of large territories in the North-West in 1801-3, “ud 
.A^am, Arakan, and Tenasserim in 1824. 

’ The power of reduction rvas exercised in 1833 by redueing the number 
of ordinary members of the Madras and Bombay councils from three to 
two (Political Dispatch of December 27, 183 , The original intention was 

to abolish the councils of the minor president'’ ^*^ut, at the instance of the 
Court of Diioctors, their rclentioii w.us left op r' 
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at least, in the presidency towns. Secondly, all English Acts 
subsequent to that date, which nere expressly extended 
to any part of India. Tliirdlv, the regulations of the governor- 
general’s council, which ooinmeiice with the Revised Code of 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of twelve years' ante- 
cedent legislation), and were continued down to the year 1834. 
They only had force in the territories ot Bengal. Fourthly, 
the regulations of the Madras council, which sjn-ead over the 
period of thirty -two years, from 1802 to 1834. and are [were] 
In force in the Presidency of Fort St. fteorge. Fifthly, the 
regulations of the Bombay Code, which began with the revised 
code of Mr. Mountstuart Elj)lunstone in 1827, comprising the 
results of twenty-eight years' j)revious legislation, and were 
also continued into 1834, ha-vdng force and validity in the 
Presidency of Fort St. David.’ ^ 

‘ In 1833,' says Mr. Cowell in contimiation. ‘ the attention 
of Parliament was directed to three leading vices in the 
process of Indian government. The first was in the nature 
of the laws and regulations ; the second was in the ill-defined 
authority and power from which these vai’ious laws and regula- 
tions emanated ; and the third was the anomalou.s and some- 
times conflicting judicatures by which the laws were ad- 
ministered.’ 

The Act of 1833 vested the legislative power of the Indian 
Government exclusively in the C..vernor-Gencra] in Council, 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative member. The four Presidential Govern- 
ments were merely authorized to submit to the Governor- 
General in Council ‘ drafts or project.-) of any laws or regula- 
tions which they might think expedient.’ and the Governor- 
General in Council was required to take these drafts and 
projects into consideration and to communicate his resohi- 
tions thereon to the Government proposing them. 

' Cowell, Tagore Leclurcf 872. For ‘Tort St. David ’ read ‘ Bombay.’ 
See also Harington’s Anoi ^ of Che Bengul BeguCationa, 

/ 
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The (ioveriior-Geiieral in Council was expreat>]y empowered 
to make laws and regulations — 

(а) for repealing, amending, or altering aiw lav s or regula- 

tions whatever , for the time being in force in the Indian 
territories ; 

(б) for all persons, whether British or native, foreigners or 

others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thereof ; 

(c) for all places and things whatsoever within and through- 

out the whole and every part of the said territories. 

(d) for all servants of the Company within the dominions 

of princes and States in alliance with the Company ; and 

(e) as articles of war for the government of the native 

officers and soldiers m the military service of the 
Coniioany, and for the administration of justice by 
courts-martial to be holden on such officers and 
soldiers. 

But this power was not to extend to the making of any 
laws and regulations — 

(i) which should repeal, vary, or suspend any of the pro- 

visions of the Act of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldiers in the 
service of the Crown or of the Company ; or 

(ii) which should affect any prerogative of the Crown, or 

the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten 
laws or constitutions of the United Kingdom, whereon 
may depend the allegiance of any jjerson to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territories ; or 

(iii) without the previous sanction of the Court of Directors, 

which should empower any court other than a char- 
• tered court to sentence to death any of His Majesty’s 
natural-born subjects born in Europe, or their children, 
or abolish any of the charter‘J"\ courts 
1 Seo Digogt, 1 
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There was also an express saving of the right of 
Parliament to legislate for India and to repeal Indian 
Acts, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parliar- 
ment. 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to reciuire registra- 
tion or publication in any coiu-t of justice. 

The laws made under the Act of 1833 were knorvn as Acts, 
and took the place of the ' regulations ' made under previous 
Acts of Parliament. 

A comprehensive consolichition and codification of Indian 
laws was contemplated. Section 53 of the Act recited that 
it was ‘ expedient that, subject to such special arrangements 
as local circunrstances inaj' I’equire, a general system of 
judicial establishments aircl i)olice, to which all persons what- 
soever, as well Europeans as natives, may be subject, should 
be established in the said territories at an early period ; and 
that such laws as may be applicable in common to all classes 
of the inhabitants of the said territories, duo regard being 
had to the rights, feeluigs, and peculiar usages of the people, 
should be enacted ; and that all laws and customs having the 
force of law within the same territories should be ascer- 
tained and consolidated, and, as occasion may require, 
amended.’ 

The Act then went on to direct the Govenior-Geiieral in 
Council to issue a commission, to be known as the ‘ Indian 
Law Commission,’ which was to iuv.jiiire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation rf 
all laws, whether civil or criminal, A\ritten or customary, 
prevailing and in forcei ('^i any part of the Indian territories, 
to which any inhabit^ -j of those territories were then sub- 
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ject. The eonimissiouers were to leijort to the Governor- 
General in Council, setting forth the results of then’ inquiries, 
and suggesting alterations, and these reports ueie to be laid 
before Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member.^ Its labours 
resulted directlj' in the preparation of the Indian Penal Code, 
which, however, did not become law until i860, and, indirectly 
and after a long interval of fme, in the preparation of the 
Codes of Civil and Criminal Procedure and other eodes of 
substantive and adjective law which now form part of the 
Indian Statute Book. 

Important irrovisions were made by the Act of 1833 for 
enlarging the rights of European settlers, and for pro- 
tecting the rratives of the country, and ameliorating their 
condition. 

It was declared to be larrful for any uatirral-born subject 
of His Majesty to irroceed by sea to any port or place having 
a custom-house establishment within the Indian territories, 
and to reside thereat, or to jn-oceed to and reside in or pass 
through any part of the territories which nere under the 
Company’s government on January i, 1800, or any part of 
the countries ceded by the Nabob of the Carnatic, of the 
province of Cuttack, or ot the settlements of Singapore and 
Malacca . These rights might be exercised without the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an oJiicer of custome, his name, place 
of destination, and objects of piu'suit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but iJower was reserved to the 
Governor-General in Council, with the previous approbation 

Eis colleagues were another English barrister, Mr. Cameron, afterwards 
law member of coimcil, and two civil servants of the Company, Mr. Macleod 
of the Madras Service, and Mr. (afterwards Sir William) Anderson of the 
Bombay Service. Sir William Macnaghlon;i alhc Bengal Service was also 
appointed, but did not accept the appointm ' 
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of the Court of Directors, to declare any such imrt open, and 
remove the obligation of a licence. 

Another section expressly enabled any natural-born subject 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have long since been abolished 
or fallen into desuetude. But by s. 84 of the Act of 1833 
the Governor-General in Council was required, as soon as con- 
veniently might be. to make laws or regulations providing 
for the prevention or punishment of the illicit entrance into 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act III of 1864, under which tho Government of 
India and local Governments can order lorcigncrs to remove 
themselves from British India, and apjn'ehend and detain them 
if they refuse to obey the order. Under the same Act the 
Governor-General in Council can apply to British India, or 
any part thereof, special provisions as to the re2mrling and 
licensing of foreigners.'^ 

An echo of the fears ex^n'essod in 1813 as to the dangers 
likely to arise from the free settlement of interlopers is to be 
found in the section which, after reciting that ’ the removal of 
restrictions on the intercourse of EuroiDeans with the said 
territories will reader it necessary to provide for any mischief 
or dangers that may arise therefrom,’ requires the Governor- 
General in Council, by law's and regulations, to ju’ovide, with 
all convenient speed, Icr th-’ ^ •>tection of the natives of the 
said territories from insult and outrage in their jjersons, 
religions, and oihnions.'^ 

Section 87 of the Act declared that ' no native of the said 
territories, nor any natural-born subject of His Majesty 
resident therein, shall, by reason only of his religion, place 


* See AUet Caufman v. Govwnmenloj Bombay, 11894] I. L. R. 18 Boinba;^ 
636. As to the general powers o£ exclutling aliens from British territorj^ 


see Musgrom v. Chxm Teeong Toy, [1891] L. R. A. C. 272 (exclusion of 
Chinese from Australia), and an article in the Zaw Qttartorly Review ioT 
1897 on ‘ Alien Legislation a-’ ^^tho Prerogative of the Crown 
“ See B9. 295-8 of the Ind .-Penal Code. 
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of birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the Company.’ 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor-General in Council was required 
forthwith to take into consideration the means of mitigating 
the state of slaverj', and of ameliorating the condition of 
slaves, and of extinguishing slaverj"^ throughout the Indian 
territories so soon as such extinction should be practicable 
and sale, and to prepare and submit to the Court of 
Directors drafts of laws on the subject.^ In preparing 
these drafts due regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tions of policy arc concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to tlmee, and with regulations for the 
college of Hailey bury. 

The Act of 1833, as sent out to India, w'as accompanied 
by an explanatory dispatch from the Court of Dhectors, which, 
accoixling to a tradition in the India Office, was drafted by 
James Mill.'^ 


During the twenty years’ interval beWeen the Charter Act 
of 1833 and that of 1853 there Avas very little Parliamentary 
legislation on India. 

An Act of 1835 (5 & b Will. IV, c. 52) suspended the pra- 
visious of the Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies,® and authorized the appoint- 

' See Act V of 1843 and ss. 370, 371 of the Indian Penal Code. See also 

« r. Cameron’s evidence before the Select Committee of the House of Lords 
1852, and Ninutes by Sir H. 8. Maine, No. 92. 

‘ ICayc, Administration 0/ the East India Oomjiany, p. 137. 

’ By s. 15 of the Charter Act of 1853 (16 & 17 Viet. 0. 95) this suspension 
was continued until the Court of Hiiectoi^^and Board of Control should 
otherwise direct. 
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ment of a lieuteuant-govemor for the Nortli-Westeru Pro- 
vinces.^ The project of establishing an executive council for 
the Bengal and North-Western Provinces -vvas abandoned. 

An Act of 1840 (3 & 4 Viet. c. 37) consolidated and amended 
the Indian Mutiny Acts, and empou'ered the Governor- 
General in Council to make regulations for the Indian Navy. 

An Act of 1848 (ii & 12 Viet. c. 21) enacted for India a law 
of insolvency, which has been repealed and re-enacted for 
the presidency touuis by Act III of 1909. 

In 1853, during the governor-generalship of Lord Dalhousie, 
it became necessary to take steps for renewing the term of 
twenty years which had been created by the Act of 1833, and 
accordingly the last of the Charter Acts (16 & 17 Viet. c. 95) 
was passed in that year. 

It differed from the previous Charter Acts by not fixing 
any definite term for the coivtiimance of the powers, but 
simply providing that the Indian territories should remain 
under the government of the Company, in trust for the 
Crown, uutU Parliament should otherwise direct. 

The Act reduced the number of the dn-ectors of the Conij)auy 
from twenty-four to eighteen, and provided that six of these 
should be appointed by the Crown. 

It continued indefinitely, until the Coiii’t of Directors and 
Board of Control should otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
Act of 1835, but authorized the ax)pointment of a separate 
governor for that presidencj, fi.stinct from the governor- 
general.® However, the Act vent on to x)rovide that, unless 
and until this separate governor was appointed, the Court of 
Directors and Board of Control inl^ht authorize the appoint- 
ment of a lieutenant-governor of Bengal. The power of 

' The first appointment was made iu 1836. ^ 

“ Under the Act of 1833 the GoTcmor-General of India was also Governor 
of Bengal, but during his frequent abseacos from Calcutta used to delegate 
his functions in the lattor capacity to the bciuor member of his council* 
See the evidence of Sir Herbert Maddock and Mr. I*. MUlett before the 
Select Committee of the Hoube of Lords in 1852. 
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appointing a separate governor was not brought into opera- 
tion until the year iqi2, but the power of appointing a 
lieutenant-governor was exercised in 1854, and continued 
until 1912. 

By the follou-ing section, power was given to the directors 
either to constitute one new presidencj', with the same system 
of a governor and council as in the Presidencies of Madras 
and Bombay, or, as an alternative, to authorize the appoint- 
ment of a lieutenant-governor. The power to constitute a 
new presidency was not exercised, but a new lieutenant- 
governorship was created for the Punjab in 1859. 

Further alterations were made by the Act of 1853 in the 
luachineiy for Indian legislation. The ‘ fourth ’ or legislative 
member of the governor-general's eouucil was placed on the 
same footing with the older or ‘ ordinary ’ members of the 
council by being given a right to sit and vote at executive 
meetings. At the same time the council was enlarged for 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supreme court judge, and the others were Company’s servants 
of ten years’ standing appointed by the several local Govern- 
ments. The result was that the council as constituted for 
legislative purposes under the Act of 1853 consisted of twelve ^ 
members, namely — 

The governor-general. 

The oommander-iu-chief. 

The four ordinary members ot the goveruor-geueral’s 
council. 

The Chief Justice of Bengal. 

A puisne judge. 

Four representative members (paid) “ from Bengal, Madr-as, 
Bombay, and the North-Western Provinces. 

' Power was given by tbc Act of 1853 to the governor-general to appoint, 
with the sanction of the Home Government, two other members from the 
civil aervioc, but this power was never oieroised. 

• They received salaries of £5,000 a year each. 
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The sittings of the legislative eouiicil were made public 
and their proceedings were officially published. 

The Indian Law Commission appointed under the Act of 
1833 had ceased to exist before 1853. It seems to have 
lost much of its vitality after Macaulay’s departure from 
India. It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire.^^ Efforts were, however, made 
by the Act of 1833 to utilize its labours, and for this purpose 
power was given to appoint a body of English cominissionersi 
with instructions to examine and consider the recommenda- 
tions of the Indian Commission.^ 

And, finally, the right of patronage to Indian appoint- 
ments was by the Act of 1853 taken away from the Court of 
Directors and directed to be exercised in accordance vith 
regulations framed by the Board of Control. These regula- 
tions threw the covenanted civil service open to general 
competition.® 

In 1855 an Act was passed (r8 & 19 Viet, c. 53) which 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the college 
to be closed on January 31, 1858. 


‘ As to the proceedings of the Commihsioii, sec the evideneo given in 
1853 before the Select Committee of the House of Lords on the East India, 
Company’s charter hy Mr, F. Millctt and Mi. Hay C'luucron. Mr. MiUett 
was the first secretary, and was afterward’- member of file Commission. 
Mr. Cameron was one of tho first member's of the Commission, and was 
afterwards legislative member of the govemor-gcnctal's couieil. 

“ The commissioners appointed under this power were Sit J ohn (after- 
wards Lord) Eomilly, Sir John Jervis (Cl- J Justice of Common Pleas), 
Sir Edward Byan, C. H. Cameron, J. N. Macleod, J. A. F. Hawkins, Thomas 
Flower Ellis, and Bobert Lowe (Lord Sherbrooke), They wcr’c instructed 
by the Board of Control to cotrsidcr specially tho preparation of a simply 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supremo and sadr courts, (Letter of November 30, 1853, from the 
Board of Control to tho Indian Law Commission.) 

“ They were prepared in 1854 by a committee under tho presidency of 
Lord Macaulay, , 
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Tn 1854 was passed an Act ^ which has had important R-^tabUsh- 
administrative results in India. Under the old system the p[,icf 
only mode of providing for the government of newly acquired 
territory was by annexing it to one of the three presidencies, ships. 
Under this system of annexations the Presidency of Bengal 
had gi’own to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1836. The Act of 1853 had provided for the con- 
stitution of a second lieutenant-governorship, and, if necessary, 
of a fourth presidency. These powers were, however, not 
found sufficient, and it was necessary to provide for the 
administration of territories which it might not be advisable 
to inchide in anj' presidency or lieutenant-governorship.® 

This irrovision was made by the Act of 1854, which em- 
powered the Governor-General of India in Council, with the 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under his immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
Comjjany, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for its administration.® The mode in which this 
pow'er has been practically exercised has been by the appoint- 
ment of chief commissioners, to whom the Governor-General 
in Council delegates such powers as need not be reserved to 
the Central Government. Tn this W'ay chief commissioner- 
.shij)s were established for Assam,'* the Central Provinces, 

Burma,* and other parts of India. But the title of chief 
commissioner was not directly recognized by Act of Parlia- 
ment,® and the territories under the administration of chief 
commissioners are technically ‘ under the immediate authority 

’ t7 & 18 Viet. c. 77. - Sec preamble to Act of 1854. 

‘ See Digest, s. 50. 

' The chief comraissionership of Assam was abolished in 1908, but 
TGstOTcd in 19IZ. Burma was placed under a licutcnant-govemoi in 1897. 

‘ It IiBR sinec been recognized by the Act of 1870 (33 Viet. 0. 3), ss, i, 3. 
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and management ’ of the Governor-General in Council -within 
the meaning of the Act of 1854. 

The same Act einpo-vvered the Government of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India ; expressly vested in the 
Governor-General in Council all the residuaiy authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided ; and 
directed that the governor-general -ivas no longer to bear 
the title of governor of that presidency. 

Xhe The Mutiny of 1857 gave the death-blow to the sj’-stem 

mentof government,’ -with its division of powers and 

India Act, responsibilities. In February, 1858, Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his scheme the homo administration was to 


he conducted by a president uith the assistance of a council 
of eight persons. The members of the council uere to be 
nominated by the Cro-wn, were to be qualified either by 
ha-ving been directors of the Company or by service or 
residence in India, and were to hold office for eight years, 
two retiring by rotation in each year. In other resj)ects the 
scheme did not differ materially from that eventual^ adopted. 
The cause of the East India Company was pleaded by John 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority. 

Shortly afterwards, however, Lord Palmerston was turned 
out of office on the Conspiracy to Murder Bill, and was suc- 
ceeded by Lord Derby, with Mr. Disraeli as Chancellor of 
the Exchequer and Lord Ellenbovough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the go orument of India, of which 


the most remarkable feature was a councU consisting partljjc^? 
of nominees of the Crown and partly of ijersons elected om'' 


a complicated and elaborate system, by citizens of Manchester 


and other large towns, holders of East India stock, and others. 


This scheme died of ridicule, and when the House assembled 
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after the Easter recess no one could be found to defend it.i 
Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Russell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
Lord Ellenborough had been compelled to resign in con- 
sequence of disapproval of his dispatch censuring Lord 
Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India.® 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a Secretary of 
State, to whom were to be transferred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth principal 
Secretary of State for this purpose. 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company, The major part Ixjth of the appointed and of the 
elected members were to be persons who had served or resided 
in India for ten years, and, with certain exceptions, who had 
not left India more than fen years before their appointment. 
Putirro appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications. The power of filling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the coimcil were to hold office 
during good behaviour, but to be removable on an address 
by both Houses of Parliament, and were not to be capable of 
sitting or voting in Parliament.® 


was to this Bill that Lord PalmBreton applied the Spanish boy’s 
''ranark about Don Quixote, and said that whenever a man was to be seen 
laughing in the streets ho was sure to bavo been discussing the Govemment 
of India Bill. ‘ 21 & 22 Viet. 0. 108, 

^ These provisions have been modified by subsequent legislation. See 
Digest, s. 4. 


s 
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The council vas charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of India 
and the correspondence •nith India. The Secretary of State 
was to be the president of the council, -with power to over- 
rule in case of difference of opinion, and to send, without 
reference to the counoO, any dispatches which might under 
the former practice have been sent through the secret 
committee,! 

The officers on the home establishment both ot the Company 
and of the Board of Control were to form the establishment 
of the new Secretarj' of State in Council, and a scheme for 
a permanent establishment was to be submitted. 

The patronage of the more important appointments in 
India was vested either in the Crown or in the Secretary 
of State ill Council. Lieutenant-governors wei’e to be ap- 
pointed by the governor-general subject to the approval of 
the Crown. 

As under the Act of 1853, admis.sion to the covenanted 
civil service was to be open to all natural-born subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
Civil Service Commissioners, 

The patronage to military cadetships was to be divided 
between the Secretary of State and his council. 

The property of the Company was transferred to the 
Crown. The expenditure of the levenucs of India was to be 
under the control of the Secretary of State in Council, but 
was to be charged with a dividend on the Company’s stock 
and with their debts, and the Indian revenues remitted to 
Great Britain were to be paid xo the Secretary of State in 
Council and applied for Indian purposes. Provision wa® 
made for the appointment of a special auditor of the accounts 
of the Secretary of State in Council.® 

' Digest, as. 6-14. 


* Ibid. 22, 30. 
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The Board of Control was formally abolished. With respect 
to contracts and legal proceedings, the Secretary of State in 
Conncil was given a quasi-corporate character for the purpose 
of enabling him to assort the rights and discharge the liabilities 
devolving iqion him as successor to the East India Company 

It has been scon that under the authority given by various The 
Acts the Company raised and maintained separate military Army, 
forces of their own. The troops belonging to these forces, 
whilst in India, were governed bj"^ a se2iarato Mutiny Act, 
perj)etiial in duration, though re-enacted from time to time 
with amendments . 2 The Ck)m]rany also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how- 
ever, their separate local character, with the same liability to 
local service and the same pay and privileges as if they w^ere 
in the service of the ConqDany. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their servicos,^ and, failing to 
get these terms, were offered their discharge. 

In i860 the existence of European troo2)s as a separate 
force was put an end to by an Act (33 & 24 Viet. c. 100) 
which, after reciting that it is not exjiedient that a separate 
European force should be continued for the local service of 
Her Majesty in India, formally repealed the enactments by 
w'hich the Secretary of State in Council was authorized to 
give directions for raising such forces. 

In 1861 the officers and soldiers formerly belonging to the 

‘ Digest, s. 35. 

’ The first o£ those Acts was an Act of 1753 (27 Goo. II, c. 9), and the 
llbt was an Act of 1857 (20 & 21 Viet. c. 66 ), which was repealed in 1863 
(26 & 27 Viet. c. 48). 

’ In 1859 they made a ‘demonstration’ which, from the small stature 
of the recruits enlisted durmg the Indian Mutiny, was sometimes called 
the ‘ Dumpy Mutiny.’ Pritchard, Administration of India, i. 36. 

1691 H 
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Company’s European forces were invited to join, and many 
of them were transferred to, the regular aiiny under the 
authority of an Act of that year (24 & 25 Viet. e. 74). Tliiis 
the European army of the late East India Company, except 
a small residue, became merged in the military forces of the 
Crown.i 

The naval force of the East India Compan}' was not amal- 
gamated with the Koval Navy, hut came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, Avhich 
was also to provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the 
Indian Navy.® 

The change effected by the Governnrent of India Act, 
1858, was formally announced in India by the Queen’s 
Proclamation of November i, 1858. 

In 1839 the Government of India Act, 1859 (22 & 23 Viet. 

c. 41), was passed for detennining the officers by uhom, and 

the mode in which, contracts on behalf of the Secretary of 

State in Council were to be executed in India.® 

Legisk- Three Acts of great importance were passed in the year 
tion of 

, 8 ( 51 . 1861. 

Indian Under the Charter Act of 1793 rank and promotion in the 
Sc^kc Company’s civil service were strictly regulated by seniority. 
Act, 1861. and all offices in the ‘ civil Ime ’ of the Company’s service 
in India under the degree of councillor were strictly reserved 
to the civil servants of the pre.sidency in which the office 
was held. But by reason of the e.xigencies of the public 
service, numerous civil appointments had been made in 


' Under oxviting arri(ngcra<,rit!> all the troops scut to India are pkced 
on the Indian cstablnhmctic, and '''uju that time cease to be voted on the 
Army Estimates. Tho number of the forces in the regular army as fixed 
by the annual Army Act is declared to lx. exclusive of the number actually 
serving within Her Majesty’s Indian possessions.’ As to tho coiK 
Btitutionality of employing Indian troops outside India, see above p. 68, 
note I. 

’ Sec Sir Charles Wood’s letter to tho Admiralty of Oct, 1862, 

® vSec Digest, a. 33. 
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India in disregard of these restrictions. The Indian Civil 
Service Act, iS6i (24 & 25 Viet. c. 54), validated all these 
irregular axjpointnionts in the past, but scheduled a number of 
appointments which, in the future, were to be reserved to 
members of the covenanted civil service.^ 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on axDpointments to offices 
not in the schedule. And, even with respect to the reserved 
offices, it left a xjower of aiipoiiiting outsiders under exceptional 
circumstances. This x>ower can only be exercised where it 
ajjpears to the authority making the axipointmeiit that, under 
the circumstances of the case, it ought to be made without 
regard to statutory conditions. The person appointed must 
have resided for at least seven years in India. If the post is 
in the Kevenue or Judicial Deimrtments, the person appointed 
must jiass the same examinations and tests as arc required in 
the case of the covenanted civil service. The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 
making it, and unless ap^iroved within twelve months by the 
Secretary of State it becomes void.'^ 

The Indian Councils Act, 1861 (24 & 25 Yict, c. 67), modi- 
lied the constitution of the governor -general's executive 
council and remodelled the Indian legislatures. 

A fifth ordinary member w'as added I0 the governoi- 
general’s council. Of the five ordinary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years’ standing. Power was retained to 
appoint the commander-in-chief an extraordinary member.® 
Power was given to the governor-general, in case of his 
absence from headquarters, to appoint a president of the 
council, with all the jiowers of the governor-general except 
those with respect to legislation. And, in such case, the 

‘ ThK bchcdulo ia atill ia force. Digest, s. 93. 

* This piovieion still exists. Ibid. s. 95. 

H 2 


Indian 
Councila 
Act, 1861. 


* Ibid- 39 i 40. 
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governor-general might invest himself with all the powers 
exercisable by the Governor-General in Council, except the 
powers with respect to legislation.^ 

For purposes of legislation the governor-genorars council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two years. Of these additional 
members, not less than one-half were to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown.® The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla- 
tive sitting within his province. 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of Parliament, and had 
shown what was considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government.® The 
functions of the new Legislative Council wore limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced.^ 

Measures relating to the public revenue or debt, religion, 
military or naval matter's, or foreign relations, were not 
to be introduced without the governor-genorars sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 

‘ Soo Digest, S.S. 45, 47. 

* These provisions have hoon modiBcU ))y subsequent legislation. See 
Digest, 8. 60. 

It had, among other things, discussed the propriety of the grant to 
the Mysore princes. See Proceedings of Legislative Council for i860, 
pp. 1343-1402. J 

* 24 Ss 25 Viet. c. 67, s. 19. As to the object with which this section 
was framed, see paragraph 24 of Sir Charles Wood’s dispatch of August 9, 
1861. The restrictions imposed in i86i were relaxed in 1892 (55 & 56 Viet, 
c. 14, s. 2), and have boon further relaxed since. Digest, s. 64. 
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disallo'\> ed by the Queen, acting through the Secretary of 
Stale. 

The legislative power of the Governor-Cieneral in Council 
waa declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the ‘ Indian territories now 
under the dominion of Her Majcst3',’ i and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all com'ts of justice, and for 
all places and things within the said territories, and for all 
servants of the Governnrerrt of India within the dominions 
of princes and States in alliance with Her Majesty.* But 
there were e.xpre.ss savings for certain Parliameirtary enact- 
ments, for the general authority of Parliament, and for any 
part of the unwritten laus or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend. 

An exceptional power was given to the governor-general, 
in oases of emergency, to make, without his council, ordinances, 
which were not to remain in force for more than six months.® 

Doubts had for some time existed as to the proper mode 
of legislating for nevly acquired territories of the Company. 
When Benares and the territories afterwards known as the 
North-Western Provinces wore amiexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Bihar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserun were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from the Bengal Regulations, instiructions, houever, being 
given to the ofheers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 

‘ Explained by 55 & 56 Viet. c. 14, s. 3. Digest, s. 63. 

’’ These powers were extended by 28 & 29 Viet. 0. ly, s. i, and 32 & 33 
Viet. c. 98, s. 1. See Digest, s. 63. • See Digest, s. 6g. 
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far as they Aiere suitable to the circiiiustances of tlic countiT.^ 
And when the Punjab w as aimoxcd the view taken was that 
the Governor-General in Council had power to make laws for 
the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the CroAvn 
for what are called Crown Colonics. Pi’ovinccs in which this 
power was exercised were callwl ' non-iegiilalioii pi'oA'iiices ’ to 
distinguish them from the ‘ regulation provinces,' which were 
governed by regulatioiw forniall3’ made under the Charter 
Acts. A largo body of laws had been passed under this 
power or assumed power, and in order to remove any doubts 
as to their validitj’ a section was introduced into the Indian 
Councils Act, i86i, declaring that no rule, law', or regulation 
made before the passing of the Act by the governor-general 
or certain other authorities should be deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Charter Acts.^ 

The pow'er of legislation which had been taken awaj' from 
the Governments of Madras and Itombaj' by the Charter Act of 
1833 was restored to them by the Act ot 1861. The councils 
of the governors of Madras and Bombaj’ were expanded for 
legislative purposes bj' the addition of the advocate-general 
and of other members nominated on the same principles as the 
additional members of the governor-generars council.® No 
line of demarcation was drawn between the subjects reserved 
for the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature in certain 

* Chesnoy’a Indian Polity (3rd cd.), pp. 58, 64. 

® Indian legislation subsequently became ncccssai'y for the purpose of 
ascertaining and detennining the rules which had been thus validated 
in general terms. See Sir James Stephen’s speech in the Legislativejjj 
Council in the debate on the Punjab lyaw.i .tds, March 26, 1872, ond the 
chapter contributed by him to Sir AV. Hunter's Lije of Ijtrd Mayo, vol. ii. 
pp. 214-221. 

“ These provisions have olso been modified by subsequent legislation. 
Sec Digest, ss. 71, 76, 77. 
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cases, and all Acts of the local legislature required the sub- 
sequent assent of the governor-general in addition to that 
of the Governor, and vere juade sidqcct to disalloivanco by 
the Crown, as in the case of Acts of the governor-general’s 
council. There were also the same restrictions on the pro- 
ceedings of the local legi.slatures.^ 

The governor-general was directed to establish, by procla- 
mation, a legislative council for Bengal,^ and uns empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab.® These councils were to consist of the 
lieutenant-governor and of a certain number of nominated 
councillors, and were to be subject to the same provisions 
as the local legislatures for Madras and Bombay. 

The Act also gave power to constitute new provinces for 
legislative purposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing inovinces.^ 

The amalgamation of the supreme and sadr courts, that is Indian 
to say, of the courts representing the Crown and the Company ^urts 
respectively at the presidency towns, had long been in con- 
templation, and was cariied into effect by the Indian High 
Courts Act, 1861.® 

By this Act the Queen was empowered to establish, by 
letters patent,® high courts of judicature in Calcutta, Madras, 
and Bombay, and on their establishment the old chartered 
supreme courts and the old ‘ Sadr Adalat ’ Courts were to 
bo abolished, the jurisdiction and the pow'eis of the abolished 
courts being transferred to the ncAV high courts. 

Eacli of the high courts was to consist of a chief justice 
and not more than fifteen judges, of whom not less than 

‘ See note 4, p. 100. 

‘ A legislative council for Ilcngal was established by a proclamation of 
January iS, 1862. 

* A legislative council was established for the North-Western Provinces 
and Ondh (now United Provinces of Agra and Oudh) in 1886, and for the 
Punjab in 1897. 

* bs. 46, 47. Digest, 9. 74. ‘ 24 & 25 Viet. 0. 104. 

‘ Thu letters patent or charters now in force with respect to these three 
high courts bear date December 28, 1865. 
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one-thirtl, including the chief justice, avci'c to be bai'ristcrs, caiid 
not less than one-thiid were to be mcinbers of the covenanted 
civil service. All the judges were to bo appointed by and 
to hold of6.ee during the pleasure of the Crown. The high 
courts were expressly given sui)e)-intcndcnce over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction.^ 

Power was given by the Act to establish another high 

court, with the same constitution and poners as the high 

courts established at the presidency towns.- 

Legisla- The Indian High Courts Act of 1861 closed the series 
tion since 

1861. of constitutional statutes consequent on the transfer of the 
government of India to the Crown. Such Acts of Parliament 
as have since then been passed for India have done little more 
than amend, with reference to minor points, the Acts of 1858 
and 1861. 

The Indian High Courts Act,i865,® empowered the Governor- 
General in Council to pass orders altering the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States. 

Another Act of the same year, the Government of India 
Act, 1865,* extended the legislative powers of the governor- 
general’s council to all British subjects in Native States, 
whether servants of the Crown or not,^ and enabled the 
Governor-General in Council to dehne and alter, by proclama- 
tion, the territorial limits of the various presidencies and 
lieutenant-governorships.® 

The Government of India Act, 1869,'' vested in the Secretary 
of State the right of filling all vacancies in the Council of 
India, and changed the tenure of members of the council 

‘ See Digest, ss. 96-103. ( 

“ s. 16. Under this power a high conrl was established at Allahabad 
in 1866. It is probable that the pc..er was Ihoreby exhausted. 

^ 28 & 29 Viet. c. 15. Digest, s. 104. 

* 28 & 29 Viet. e. 17. 

• Ibid. 57. 


‘ See Digest, s. 63. 

’ 32 * 33 Viet. 0. 97. 
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from a tenure during good behaviour to a term of ten years. 
It also transferred to the Ciw\n from the iSecrctaiy of State 
in Council the right of fillmg vacancies in the oflices of the 
members of the councils in India. 

The Indian Councils Act, 1869, still further extended 
the legislative povers of the governor-general's council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
legislation was made by the Government of India Act, 1870.® 
It has been seen that for a long time the governor-general 
believed himself to have the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
the past, took away the power for the future. The Act of 
1870 iiractically restored this iiower by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India Tho maohinery provided is as 
follows. Tho Secretary of State in Council, by resolution, 
declares the provisions of section i of the Act of 1870 ap- 
plicable to some particular part of a British Indian province. 
Thereupon the Governor in Council, lieutenant-governor, 
lieutenant-governor in Council, or chief commissioner of the 
province, may at any time propose to the Governor-General 
in Council drafts of regulations for the peace and good govern- 
ment of that part, and these drafts, when approved and 
assented to by the Governor-General in Council, and duly 
gazetted, have the same force of law as if they had been 
formally passed at sittings of the Legislative Council. This 
machinery has been extensively applied to the less advanced 
districts of the different Indian provinces, and numerous regu- 
lations have been, and are constantly being, made under it. 

' 32 & 33 Viet. 0. 98. See Digest, s. 63. 

■“ 33 * 34 Viet. 0. 3. Digest, s. 68. 

’ Tliia icBtoration of a power of satmniuy legislation was strongly advo- 
cated by Sir H. S. Maine. See Minutes by Sir H. S. Maine, pp. 153, 156. 
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The same Act of 1870 contained two other provisions of 
considerable importance. One of them (s. 5) repealed and 
strengthened the power of the governor-general to overrule 
his council.’- The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ‘ of proved merit and abilit}' ’ in the civil service 
of Her Majestj' in India, enabled any native of India to 
be appointed to any ‘ oflicc, place, or employment ’ in that 
service, 210 twit hstanding that he had 2iot bce2i ad22)itted to 
that service in the manner directed by the Act of 1858, i.e. 
by competition in England. The conditions of such appoint- 
2nents were to be regulated bj' rule.s made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council.'^ The result of these rules was the ‘ statutory 
civilian,’ who has now been iiiei-ged in or sui^erseded by the 
‘ Provincial Service.’ 

Tm'o small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 35 Viet. c. 34),® which i2iado slight e.xtensions 
of the powers of local legislatures, and the Iirdian Bishops Act, 
1871 {34 & 35 Viet. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Viet. c. 17) formally dissolved the 
East India Company as from January i, 1874, 

The Indian Councils Act, 1874 (37 & 38 Viet. c. gi), enabled 
a sixth member of the governor-general's council to be ap- 
pointed for public works purposes. 

The Council of India Act, 1S76 (39 & 40 Viet. c. 7), enabled 
the Secretary of State, for special reasons, to appoint any 
person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 
‘ during good behaviour,’ which had been abolished in 1869.^ 

* See Digest, s. 44. It will Ixj rcmenihcred that Lord Lytton acted under 
this power when he exempted importti cm ton goods from duty in 1879. 0 

* See ibid. 94. 

“ This Act was paased in coiiscq jcncc ui the decision of the Bombay High 
Court in I{. v. Jleai/, 7 Bom. Cr. 6. See note on s. 79 of Digest. 

* This power was exercised in the case of Sir H. S. Maine, and was pro- 
bably conferred with special reference to him. It has since been repealed. 
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In the same 3'ear was passed the Roj'al Titles Act, 1876 
(39 & 40 Viet. c. ro), which authorized the Queen to assume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Viet. c. 3), enabled the Secretarj’ of State to regulate bj'^ order 
certain salaries and allou anees which had been previously fixed 

b. V statute 

The Indian Marino Service Act, 1884 (47 & 48 Viet. c. 38), 
enabled the Clovcrnor-Gencral in Council to legislate for main- 
taining disciidinc in a small marine establishment, now called 
the Royal Indian Marine, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts.*^ 

The Council of India Reduction Act, 1889 (52 & 53 Viet. 

c. 65), authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the numter should 
be reduced to ten. 

The Indian Councils Act, 1892 {55 & 56 Viet. c. 14), 
authorized an increase in the niunlrer of the members of the 
Indian legislative councils, and esnpowered the Governor- 
General in Council, uith the apj)roval of the Secretary of 
State in Council, to make rules regulathig the conditions 
under which these members are to be nominated.® At 
the same time the Act relaxed the restrictions imposed 
by the Act of 1861 on the proceedings of the legisla- 
tive councils by enabling ndes to bo made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re- 
strictions. 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of ‘ additional 
numbers ’ of legislative councils, and enabled local legislatures, 
with the jrrevious sanction of the governor-general, to repeal 

‘ See Digest, ss. 80, 113. 

‘ See ibid. 60, 71, 73. 


“ Sec ibid. 63. 
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or alter Acts of the governor-general’s council affecting their 
province.! 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet, 
c. 63), abolished the olBccs of commanders-iii-chief of the 
Madras and Bombay armies, and thus made possible a sim- 
plification of the Indian military sj’stem which had been 
asked for persistently by four successive viceroj's.® 

The Contracts (India Office) Act, 1903 (3 Edw. VII, c. ii), 
declared the mode in which certain contracts might be made 
by the Secretary of State in Council.^ 

The Indian Councils Act, 1904 (4 Edw .VII, c. 26), while con- 
tinuing the power to appoint a sixth member of the Governor- 
General’s Council, removed the necessity for appointing him 
specifically for public works purposes.' 

The CounoLl of India Act, 1907 (7 Edw'. VII, 0. 35), modified 
the constitution of the Council of India. 

The Indian Councils Act, 1909 (9 Edw. VII, c. 4), the passage 
of which fldll always bo associated with the name of Lord 
Morley of Blackburn, made important changes in the consti- 
tution and functions of the Indian legislative councils, and 
gave power to make changes in the executive governments 
of the Indian provinces. 

The introduction of the measure was preceded by dis- 
cussions and correspondence, which began in Lord Morley’s 
first year of office as Secretarj' of State for India, and extended 
over a period of nearly three years. 

In igo6 the Viceroy, Loixl Minto, drew up a minute in 
which he reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 

* See Digest, s. 76. In the absence of this power the sphere of action 
of the then new legislature for the North-Western Provinces and Oudh was 
confined within an uifinitesimal area. 

* Administrative reforms in India arc not carried out with undue pt|- 
oipitancy. The appointment of a single commandcr-in-chicf for India, wan 
four subordinate commandci's ur ' him, was recommended by Lord 
William Bentinck, Sir Charles Metcalfe, and others in 1833. (Further 
Papers respecting the East India Company’s Charter, 1833.) 

* See Digest, s. 32. < Sec Digest, s. 39 - 
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had lod to the rise of important classes claiming equality of 
citizenship, and aspiring to take a larger pari in shaping the 
policy of the government. He then appointed a committee 
of his council to consider the group of questions arising out 
of these novel conditions. From the discussion thus com- 
menced was developed a tentative project of reform, which 
was outlined in a Home Department letter to loeal govern- 
ments dated Augu.st 24, 1907. This letter, after having 
received approval by the Secretary of State in Council, was 
laid before Parliament, and was published in England and 
India.i The local govcrnine2ils to Aiiiom it was addressed 
were instructed to consult important bodies and individuals 
representative of various classes of the community before 
submitting their own conclusions to the Government of India. 
The rephes were received in due course, and are to be found 
in the ‘ colossal blue books ’ appended to a letter from the 
Government of India, dated October i, 1908, in which the 
situation was again reviewed, and revised proposals were 
formulated. The vicus of the Secretary of State on these 
proposals were expressed in a dispatch dated November 27, 

1908, ^ and were expounded by Lord Morley in a speech 
delivered in the House of Lords on December 17, 1908. 

Reference was made to the subject in the King’s speech 
which ushered in the session of 1909, and in the debates on 
the address in reply. The Bill embodying the proposals of 
the Government, so far as they required Parliamentary 
authority, was presented by Lord Morlej’^ on February 17, 

1909, and was read a second time, after a debate of tivo days, 
on February 24. It passed through committee on March 4, 
and was considered on report, read a third time, and passed 
by the House of Lords on March 9. In the House of Commons 
the Bill was read a second time on April i, was considered in 

• East India (Advisory and Logislative Councils, &o.), 1907, Cd. 3710. 

‘ The letter of October i, 1908, and the dispatch of Novcmhei 27, 1908, 
arc to he found in vol; i of the Blue Book entitled East India (Advisory and 
Legislative Councils, &c.), 1908, Cd. 4425. The replies from the Local 
Govemmenta are emhodied in separate volumes. 
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committee on April 19, and on Ain-il 26 nas considered on 
report, read a third time, and passed with aineiidnients. The 
Commons’ amendments were considered on May 4 and agreed 
to with an important modification which tvas accepted by 
the Commons . The Act thus passed received the Eoyal Assent 
on May 25, 1909. 

The only important change in the Bill during its passage 
through Parliament rchited to the creation of executive 
couneils for provinces under lieutenant-governors. Clause 3 
of the Bill as introduced enabled the Governor-General in 
Council, with the approval of the Secretary of State in 
Council, by proclamation, to create an executive council for 
any such province. This clause was struck out by the House 
of Lords, restored by the House of Commons, and eventually 
agreed to in the modified form in which it now stands as 
s. 3 of the Act. 

In the course of the debates on the Bill much was said 
about Lord Morley’s announcement of his intention to 
appoint a native of India to a post on the Governor-General’s 
council. This subject was not strictly I'clevant to the 
Bill, because, as Avas exx>lained, the ])owei of making 
these appointments is free from any rcslrietioii as to 
race, creed, or place of birth. Effect A\aB given to Lord 
Morley’s intention by the appointment of Mr. Sinha, in 
March, 1909, to the post of larv member of the Governor- 
General’s council. This appointment carried a stop further 
the policy adopted in 1907, Avhen two natives f ■' India were 
placed on the Secretary of State s council. In jnn iuance of 
the same policy natives of India have been placed on the 
executive councils for Bengal, Madras, and Bombay, and for 
Bihar and Orissa. 

Under s. i of the Act the ‘ additional ’ members of the 
Indian legislative councils, i.e. those other than tlie membefs 
of the executive councils, must, in-.tead of being all nominated, 
include elected members. 

By B. 2 poAver AA'as given to raise the number of members of 
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the executive councils for Madias and Bombay to a maximum 
of four, of u’hom two at least must be persons who at the time 
of their appointment have been in the service of the Crown 
in India for at least twelve years. 

Under s. 3 there is power to constitute an executive council 
for any province having a lieutenant-governor. But, except 
in the case of Bengal,’- the draft of any proclamation proposed 
to be made in pursuance of this power must be laid before 
each House of Parliament, and the proclamation may be 
disallowed in iiursuance ot an address from either House. 
The number of the executive council must not e.vceed four. 

S. 4 requires the aiipointment of vice-presidents of the 
several councils. 

By s. 5 the Governor-CToneral in Council, the Governors in 
Council of Madras and Bombay, and the lieutenant -goArernors 
or lieutenant-governors in council of other provinces ivorc 
required to make rules authorizing at any meeting of their 
respective legislatii'c councils the discussion of the annual 
financial statement, and of any matter of general interest, 
and the asking of quostions. 

Under ss, i and 6 there is extensive iiowcr to make regula- 
tions for carrjing the Act into effect. 

And under s. 7 certain jn-oelamations, regulations, and rules 
are required to be laid before Parliament Avhen made. 

It Avill be seen that the pn-ovisions of the Act of 1909 are, 
as is usual in Acts relating to India, couched in wide and 
general terms, leaving all details, and some important matters 
of pwinciplo, to be determined by regulations and rules made 
by the authorities in India. 

The regulations and rules reqmred to give effect in the first 
instance to the Act of 1909 arc to be found in a Blue Book which 
was laid before Parliament in pursuance of s. 7 of the Act.® 

• This oxcoption was hylhc Actof 1912 {2 & 3 Geo. v. 0. 6, i, 2) extended 
to Bihar and Orissa, for Ayhich an oxecutivo council of three has been 
constituted. See below, p. 132. 

- East India (Exooiitivo .ind Lcgislatiyo Councils) Regulations, &c., for 
giving effect to the Indian Councils Act, 1909 (1910, Cd. 4987), 
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The Blue Book begins with a notification fixing Novcmbci' 15, 
1909, as the date at which the provisions of the Act were to 
come into operation. 

Then follow, under the headings Nos. II to IX, regulations 
and rules for the nomination and election of the members of 
the several legislative councils of India, other than those who 
are such members by virtue of being members of the executive 
councils. The regulations were, in the case of each council, 
of a general character, and related to such matters as number; 
qualifications, term of office, and mode of filling vacancies. 
The rules, which were scheduled to the regulations, were more 
detailed, and proscribed the mode in uhich the several 
elections were to be made. These regulations and rules are 
now superseded by revised regulations issued in 1913.^ 

In No. X are to be found important rules regulating the 
business of the Governor-General’s legislative council, and 
relating to (i) the discussion of the annual financial statement; 

(2) the discussion of matters of general public interest, and 

(3) the asking of questions.® 

No. XI is a Home Department resolution of the Government 
of India, dated November 15, 1909, u hich descriljcs in general 
terms the nature of the changes made by the Act of 1909, 
and the regulations under it, and has appended to it a table 
showing the constitutions of the several legislative councils.® 

The changes made in the legislative councils by the Act of 
1909, and the regulations under it, as revised in 912, may 
be considered under the heads of (A) Constitution and {B) 
Functions.^ 

' See below, p. 135. * Seo Appendix 11 . 

‘ This table is now superseded by a new table showing tho constitution 
of the councils under the regulations os revised in 1912. See Appendix I. 

* For the sake of convenience the changes include the alterations mode 
in pursuance of the territorial distributions consequent on tho Coronation 
Durbar. 
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A. CONSTTEUTION 

The constitution of the councils is changed in three respects : 

1. Numbers ; 

2. Proportion of official and non-official members ; 

3. Methods of appointment or election. 

I. Numbers. The Indian Councils Act, 1892, increased 
the size of the legislative councils constituted under the 
Act of 1S61. The maximum of additional members was 
raised from 12 to 16 in the Governor-General’s council, 
and from 8 to 20 in the Madras and Bombay councils. 
The limit of number of the Bengal council was raised to 20, 
that of the United (then North-Western) Provinces to 15. The 
Punjab and Burma obtained legislative councils in 1897, and 
Eastern Bengal and Assam ^ in 1905, the maximum strength 
being fixed at 15 in the first two, and 20 in the third. 

Those numbers are now doubled or more than doubled. 
The additional members of the Governor-General’s council are 
to be not more than 60, the additional members of the councils 
of Bengal, Madras, and Bombay, and the members of the 
councils of the United Provinces, and of Bihar and Orissa, 
are to be not more than 50. In the Punjab and Burma 
the maximum is raised to 30. In computing the number 
of members of the Governor-General’s council, 8 must be 
added to the ‘ additional ’ members, namely, the 6 ordinary 
members of the executive council, the commander-in-chief, 
and the lieutenant-governor or chief commissioner of the 
province in which the coimcil sits. Similarly there are now 
on the Madras and Bombay legislative councils 4 ex officio 
members, namely, in each case, the 3 members of the executive 
council and the advocate-general ; and on the legislative 
councils for Bengal and for Bihar and Orissa there are the 
3 ordinary members of each of the new executive councils. 

’ Kastem Bengal is new merged in Bengal, and the provinces of Bihar 
and Orissa and of Assam have separate legislative councils. 

1691 I 
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Thus the actual strength of the legislative councils under the 
new law is as follows ; ^ 


Legidatiee Oouncil oj — 

' Xtimher under RcguUi- ^ 
1 lions of 1^12. 

Mdiiinvm tmmler 
vfider Act of 1909. 

India 

68 

68 

Madras 

48 

54 

Bombay 

48 

54 

Bengal 

53 

5.3 

United Provinces . . . 

49 

50 

Bihar and Orissa . . . 

44 

53 

Punjab 

26 

30 

Burma 

17 

30 

Assam 

25 

30 


2. Proportion of official and non-official members. 

Under the Act of 1861 at least one-half of the additional 
members of the legislative councils of the Governor-General 
and of the governors of Madras and Bombay, and at least 
one-third of the members of the other Jcgislatiro councils, 
had to be non-official. An official majority was Jiot required 
by statute, but in practice was always maintained before the 
Act of 1909, except in Bombay, where the official members 
had been for some 3'^ear8 in a minoritv. 

Under the regulations of 1909 and 1912 there must be an 
official majority in the Governor-Goneral's legislative council, 
and a non-official majority in all the other legislative councils. 
The existing proportions, as fixed by the regulations, are as 
follows ; 


Legislalicc Council of — 

1 Officials. 

Non-Officials. 

Majaritg. 

India 

1 

36 

32 

Officid. 

4 . , 

Madras 

1 

20 

26 

Non-offieial* 

6 

Bombay 

1 18 

28 

10 

Bengal 


! 33 

13 

United Provinces . . 

20 

27 

7 

Bihar and Orissa . 

' 18 

25 

7 

Punjab 

1 

14 

4 

Burma 

1 6 

9 

3 j 

Assam 

9 

15 

6 


* Excluding in each case the headof the Government, i.e. the Governor- 
General, Governor, Lieutenant-Governor, or Chief Conimissionor. 
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These figures exclude in each case the head of the govern- 
ment, i.e. the Governor-General, Governor, Lieutenant- 
Governor, or Chief Coinmissionei’. They also leave out of 
account the tu'o ‘ expert ’ members or, in the case of Bihar 
and Orissa and of Assam, the one expert member, who may be 
appointed from time to time as occasion requires, and who 
may be either official or non-official ^ Any alteration in the 
number of the executive council would affect the proportions. 

It irill be observed that these proportions are fixed by the 
legulations, not by statute. They were so fixed in pursuance 
of the policy announced by the Secretary of State, who was of 
opinion that while it was necessary to maintain an official 
majority in the Governor-General’s council, this was not 
necessary or desirable in the case of the other councils. Refusal 
by the provincial councils to pass necessary legislation may 
be met by exercise of the power vested in the Governor- 
Goncral’s Council to legislate for any part of India. Undesir- 
able legislation may be checked by the power of veto reserved 
to the head of the government. 

3. Methods of appointment or election. 

Under the Act of 1861 the ‘ additional ’ members of the 
legislative councils w'ere nominated by the Governor-General, 
governor, or lieutenant-governor, the only restriction on his 
discretion being the requirement to maintain a due proportion 
of unofficial members. 

By the Act of 1892 the nominations were required to bo in 
accordance with regulations made by the Governor-General 
in council and appro'N ed by the Secretary of State. Under the 
regulations so made a certain number of these nominations 
had to be made on the recommendation of specified persons, 
bodies, and associations, the intention being to give a represen- 
tative character to the persons so nominated. There was no 
obligation to accept the recommendation, but in practice it 


' TJioro is no provision for the appointment of c.Ypcrts, as such, on the 
Govemor-tSonorars legislative council, but experts could bo placed on the 
Council, when occasion requites, under his powers of nominating members. 
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was never refused. In the case of other nominations regard 
was to he had to the due and fair reimesentation of the different 
classes of the community. Under the Act of 1909 the 
additional members must include not only nominated mem- 
bers, but also members elected in accordance uith regulations 
made under the Act, and the regulations of November, 1909, 
as amended in 1912, give effect to this requirement. 

There is a separate set of regulations for every legislative 
council, and scheduled to each set arc detailed rules as to the 
method of election. 

The provisions of the regulations themselves arc of a more 
general character, and those framed for the Governor-General's 
council may be treated as typical. 

They begin by fixing the number of ‘ additional ’ members, 
clas8if5'ing them as elected or nominated, describing in 
general terms the classes or bodies by whom the elected 
members are to be elected, and defining, by reference to 
the schedules, the constitution of the electorates and the 
method of election. The constitutions thus provided, both 
for the Governor-General’s council and for the other legisla- 
tive councils, will be found, in a tabular form, in an appendix 
to this book.^ 

The substitution of a system of election for a system of 
nomination obviously involves the imposition of certain dis- 
qualifications for election. These disqualifications are laid 
down for the Governor-General’s council by Regulation IV, 

hich provides that — 

No person shall be eligible for election as a member of the 
council if such person 

(а) is not a British subject ; or 

(б) is an official ; or 

(c) is a female ; or 

{d} has been adjudged by a competent civil court to benof 
unsound mind ; or 

(c) is under twenty-five years of age ; or 
- Airpoudix I. 
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if) is an iincertificated bankrupt or an miclischarged in- 
solvent ; or 

(</) bas been dismissed from the Government service ; or 

{h) has been sentenced by a criminal court to imprisonment 
for an offence punishable Avith imprisonment for a term 
exceeding six months, or to transportation, or has been 
ordered to find security for good behaviour under the 
Code of Criminal Procedure, such sentence or order not 
having subsequently been reversed, or remitted, or the 
offender pardoned ; or 

(i) has been debarred from practising as a legal practitioner 
by order of any competent authority ; or 

(A) has been deelared by the Governor-General in CouneU to 
be of such reputation and antecedents that his election 
Avould, in the opinion of the Governor-General in Council, 
be contrary to tho public hiterest. 

But in cases (g) {h) (i) and (k) the disqualification may be 
removed by an order of the Governor-General in Council in 
that behalf. 

Identical provisions are embodied in all the other sets 
of regulations, except that the porvers exercisable by the 
Governor-General in Council may be exercised by the local 
government. 

The positive qualifications both of electors and of candidates 
are fixed by the scheduled rules, but by the regulations females, 
minors, and persons adjudged to bo of unsound mind are 
disqualified for voting. 

Every person elected or nominated must, before taking 
his seat, make an oath or affirmation of his allegiance to the 
Crown. 

The ordinary term of office of an ‘ additional ’ member, 
whether nominated or elected, is three years. But offieial 
mftnbers and members nominated as being persons who have 
expert knowledge of subjects connected with proposed or 
pending legislation are to hold office for three years or such 
shorter period as the Governor-General may at the time of 
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nomiuation determine. A member elected or uomiiiatcd to 
fill a casual vaeaiiej’ sits only for the unexiuicd poi'lioii of his 
predecessor's term. The effect of these pj-o visions, -tthioli are 
repeated in substance in all the sets of icgulatious, is that 
for elected members of the legislative councils there must be 
a general election every three years. 

The regulations provide for declaring seats vacant, for 
choice or determination of scat in ease of a candidate elected 
by more than one electorate, and for the ease of failure to 
elect. 

An election is declared to be invalid if any corrupt practice 
is committed in connexion therervith by the candidate elected, 
and provision is made for the determination of disputes as 
to the validity of election.s. 

The tables in Appendix I, and, still more, the elaborate 
rules scheduled to the regulations under the Act of 1909, 
show the number and diversity of the electorates to the 
legislative councils, and the varietj' of methods adopted 
for constituting the electorates, and for regulating their 
procedure in elections. The object aimed at was to obtain, 
BO far as possible, a fair representation of the different classes 
and interests in the country, and the regulations and rules 
were framed for this purpose in accordance with local advice, 
and with reference to the local conditions of each province. 
The consequent variety of the rules makes it impossible to 
generalize their provisions or to summarize their contents. 
All of them' may be regarded as exiierimental, some of them 
are avowedly temporary and provisional. For instance, it has 
not yet been found practicable to constitute satisfactory 
electorates for the representatives of Indian commerce, 
except in che Bombay council, or for the representatives of 
the Punjab landholders and Muhammadans on the Governor- 
General’s council. Under the existing regulations eaoh^bf 
these interests is represented by nominated iiiombers, but 
election is to bo substituted for nomination as soon as a 
workable electorate can be formed. 
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The most difficult of the j)roblems to be faced was the 
ropresoulation of Muhammadans, who claimed to bo repre- 
sented as a separate class or community. This problem has 
been attacked in various ways. One method adopted is 
a system of rotation. The representative of the Bombay 
landholders on the Governor-General’s council was elected at 
the first, and is to be elected at the thh’d and subsequent 
alternate elections, by the landholdei-s of Sind, a great majority 
of whom arc Muhammadans, while at other elections he is 
to bo elected by the Sardara of Gujerat or the Sarclars of the 
Deccan, a majority of whom are Hindus. In the Punjab the 
numbers of the Muhammadan and non-Muhammadan land- 
holders arc about equal, and the representative of this con- 
stituency is expected to be alternately a Muhammadan and 
a non-Muhammadan. When these two seats, the Bombay 
seat and the Punjab scat, are held by non-Muhammadans 
there are to be two members elected by special electorates 
consisting of Muhammadan landholders in the United Pro- 
vinces and Muhammadans in Bengal. 

In some provinces there are special interests, such as the 
tea and jute industries in Bengal and Assam, mining in 
Bihar and Orissa, and the planting communities in Madras and 
Bihar and Orissa, for whom special provision has been made. 

The rejpresentatiou of smaller classes and minor interests 
will have to be met by nomination, in accordance with the 
needs of the time and the importance of different claims. 

Where the electorates are scattered, as in the case of the 
landholders and the Muhammadans, ]provision is made for the 
preparation and 2mblication of electoral rolls containing the 
names of all persons qualified to vote. 

The qualifications prescribed for electors in the case of 
landholders and Muhammadans vary greatly from province 
te province. Landholders must usually possess a substantial 
property qualification. In some cases titles and honorary 
distinctions, fellowships of Universities, and pensions for 
public service are recognized as qualifications. 
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The qualifications for candidates arc, as a rule, the same as 
those for electors, but hi some cases, where such restrictions 
would be inappropriate, other qualifications are prescribed. 
Thus a person elected to the Governor-Geiierars council by the 
unofi&cial members of a provincial council is requhed to have 
a place of residence within the province, and such practical 
connexion with the province as qualifies him to represent it. 
The election is either dhcct, or indirect through elected dele- 
gates. In some cases the electors or delegates vote at a single 
centre before a returning ollicer, in others they vote at different 
places before an attesting officer, who dispatches the voting 
paper to the returning officer. 

In Bengal delegates have been abolished by the regulations 
of 1912, and all voting is direct. 

The member of the Governor-General’s council chosen to 
represent the Muhammadan community of Bombay is elected 
by the Muhammadan members of the Bombay council. The 
Government of India were assured that this method would 
secure better representation than election by delegates ad Im, 
The procedure for voting is generally similar to that pre- 
scribed by the English Ballot Act. But in some cases, such 
as the elections by the corporations of the presidency towns, 
the chambers of commerce and the trade associations, the 
voting is regulated by the procedure usually adopted by these 
bodies for the transaction of their ordinary business. 

B. FUNCTIONS 

The functions of the legislative councils fall into three 
divisions, (a) legislative, (h) deliberative, and (c) interrogatory. 

(a) Legislative 

The Act of 1909, and the regulations under it, make no 
alteration in the legislative functions and powers of tlfft 
provincial councils. These are still mainly regulated by the 
Act of 1861.^ 

‘ Bee Digest, ss. 63-67, 76-78. 
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( 6 ) Deliberative 

Between i86i and 1893 the powers of the legislative councils 
wereconflnedstriotly to legislation.^ TheActof iSQaintroduced 
non-legislative functions by empowering the head of the govern- 
ment in every case to make rules authorizing the discussion of 
the annual financial statement, provided that no member might 
propose a motion or divide the council. Under tins power one 
or two days were allotted annually in every council to the dis- 
cussionof a budget alrcadysettledbythe executive government. 

The Act of 1909 repealed the provisions of the Act of 1892 
on this point and required rules to be made authorizing at any 
meeting of the legislative councils the discussion of the annual 
financial statement and of any matter of general public interest.® 

The rules made under this direction introduce two important 
changes — 

(i) The discussion of the budget is to extend over several 
daj’S, it takes place before the budget is finally settled, and 
members have the right to propose resolutions and to divide 
the council upon them ; 

(ii) At meetings of the legislative councils matters of general 
public importance may be discussed, and divisions may be 
taken on resolutions jn-oposed by members. 

In each case the resolutions are to take the form of recom- 
mendations to the Government, and the Government is not 
bound to act upon them. 

The rules framed for the Governor-Gcnerars council are 
printed in the Blue Book of 1910,® and are of such interest and 
importance as to justify their reproduction in an appendix to 
this chapter.* It may be useful to summarize here some of 
their leading provisions. 

Financial StaUmmt or Budget. The rules distinguish between 
the financial statement and the budget. The first means the 

* Soo Digest, ss. 64, 77. • g Edw. VII, c 4, s. 5. 

“ 1910, Cd. 4987. 

* Appendix III. The rules for the other councils arc included in a Blue 
Book of 1913 (Cd. 6714), and are &amed on similar lines. 
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preliminary financial estimates of the Governor-General in 
Council for the financial year next folloving. The second 
means the financial statement as finally scltled by the 
Governor-General in Council. On a daj' appointed in each 
year by the Governor-General, the financial statement, with 
an explanatory memorandum, is to be presented to the council 
by the finance member, and a iwinted copy is to be supplied 
to each member. No discussion takes place on this day. 

The first stage of discussion takes place on a subsccpicnt 
day after the finance member has made any explanations 
he thinks necessary. On this day any member may move 
any resolution entered in his name in the list of business 
relating to any alteration in taxation, new loan or additional 
grant to local governments proposed or mentioned in the 
financial statement or explanatory memorandum, and a dis- 
cussion takes place on any resolution so moved. 

The second stage of discussion begins after these resolutions 
have been disposed of. The member of council hr charge of 
a department explains the head or heads of the financial state- 
ment relating to his department, and. resolutions may then 
be moved and discussed. 

The range of discussion is subject to important restrictions. 
There is a schedule to the rules defining wliich heads of the 
financial statement are open to or are excluded from discus- 
sion. Among the excluded heads are military, ^rolitical, and 
purely provincial aSairs, under the heading ‘ revenue,’ stamps, 
customs, assessed taxes, and courts, and, under the heading 
‘ expenditure,’ assignments and compensations, interest on 
debt, ecclesiastical expenditure, and state railways. Besides 
these the rules themselves exclude from discussion any of the 
following subjects : 

(a) Any subject removed from the discussion of the Governor- 
General’s legislative council by s. 22 of the Indiar® 
Councils Act, i86r.^ 

' i. c. matters which the Govemor-General in Council has not power to 
repeal or alleet by any law. See Digest, s, 63 , 
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(6) Any matter affecting the relations of His Majesty’s 
(jovernment or of the Ooveinor-Cieneral iji Oonncil with 
any Horeigu State or any Nati\c State in India ; or 

(c) any matter under adjudication by a court of law having 
jurisdiction in any part of His Majesty’s dominions. 

Any resolution moved must comply with the following 
conditions ; 

(fl) It must be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(h) it must be clearly and precisely expressed and must 
raise a definite issue ; 

(c) it must not contain arguments, inferences, ironical 
expressions, or defamatory statements, nor refer to the 
conduct or character of persons except in their official 
or public capacity ; 

(d) it must not challenge the a-, curacy of the financial 
statement ; 

(e) it must be directly relevant to sc-ne entry in the financial 
statement. 

Two clear days’ notice of any resolution must be given. 
The president may disallow any resolution or part of a resolu- 
tion without giving any reason other than that in his opinion 
it cannot be moved consistently with the public interests, 
or that it should be moved in a provincial council, and his 
decision cannot be challenged. 

The budget as finally settled must be presented to the 
council on or before March 24 by the finance member, who 
then describes any changes made in the figures of the financial 
statement, and explains why any resolutions passed by the 
council have not been acoepted. No discussion takes place 
on this day, but on a subsequci. . .’•'y there is to be a general 
discussion at which observations m.* . . ?de, but resolutions 

•may not be moved. Nor is the budget .i,~. a whole to be sub- 
mitted to the vote of the council. 

Many of the rules for regulating procedure in debate are of 
a kind with which members of the House of Commons are 
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familiar, but some of them present distinctive features. No 
speech, may exceed liftceii minutes, except those of the mover 
and the member in charge, who may speak for thirty minutes. 
Any member may send his speech in print to the secretary not 
less than two clear days before the day fixed for the discussion 
of a resolution, with as many copies as there arc members, and 
one copy is to be supplied to every member. Any such speech 
may at the discretion of the president be taken as read. 

Matters of general public interest. Discussions on these 
matters must be raised by resolution, and must take place 
after all the other business of the day has been concluded. 
The general rules regulating the form of the resolutions, and 
the discussions upon them, are, in the main, the same as those 
for the discussion of resolutions on the financial statement, the 
chief difference being that the range of discussions is wider 
and that amendments are allowed. The only subjects speci- 
fically excluded from discussion arc those belonging to the 
three classes mentioned above in connexion with the financial 
statement, namely, matters for which the councils cannot 
legislate, matters relating to foreign and native States, and 
matters under adjudication bya courtof law. But the president 
has the same discretionary power of disallowing resolutions as 
he has in the case of resolutions on the financial statement. 

The right to move amendments on resolutions is made 
subject to restrictions which are intended to provide safe- 
guards against abuse of the right. Fifteen days’ notice of 
a resolution is required, and priority depends on the time of 
receipt. When a cprestion has been discussed, or a resolution 
has been disallowed or withdrawm, no resolution or amend- 
ment raising substantially the same question may be moved 
within one year. 

(c) Interrogatory 

Since 1892 members of the legislative councils have had ® 
the right to ask questions under conditions and restrictions 
prescribed by rules. This right is now enlarged by allowing 
a member to put a supplementary question ‘ for the purpose 



l] HISTORICAL INTRODUCTION 125 

of further elucidating any matter of fact regarding which 
a request for information has been made in his original 
question.’ But the president may disallow a supplementary 
question, and the member to whom it is addressed may decline 
to answer it without notice. The rules which now govern 
the asking of questions in the Governor-General’s council are 
printed in the Blue Book of 1910, and are to be found in 
Appendix II. 

The quorum for the transaction of business, legislative or 
other, at meetings of the Governor-Gonerars legislative 
council is fixed by one of the Regulations of 1912 for the 
constitution of that council. The Regulations for the several 
councils, in prescribing a quorum, omit reference to the 
presence of the president or vice-president (which is secured 
by statute) and merely state that, in order to form a quorum, 
a certain number of members must be present, viz., fifteen 
additional members in the Governor-General’s council, and 
ten in the councils of Bengal, Madras, Bombay, and Bihar and 
Orissa, ten in the United Provinces, eight in the Punjab and 
Assam, and six in Burma. 

The Indian High Courts Act, 1911 (i & z Geo. V, c. 18) : 

(1) raised the maximum nmnber of judges of an Indian 
High Court from sixteen to twenty, 

(2) gave power to establish new high courts from time to 
time as occasion may require, and to make consequential 
changes in the jurisdiction of the courts, and 

(3) gave power to api^oint temporary additional judges of 
any high court for a term not exceeding two years. 

The construction placed on the power to establish a new 
high court given by s. 16 of the Indian High Courts Act, 1861, 
[lad been, that the power was not recurrent and had been ex- 
hausted by the establishment of a high court at Allahabad. 

The Government of India Act Amendment Act, 1911 
(i & 2 Geo. V, c. 23), amended the pension provisions of the 
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Government of India Act, 1858, by authorizing the grant 
of alloAvanccs to the personal representatives of deceased 
members of the India Office staff. 

On December 12, 1911, at a Durbar held at Dellii, King 
George V commemorated in pcr.son his coronation in West- 
minster Abbey as King of the United Kingdom of Great 
Britain and Ireland, and of the British dominions beyond 
the seas, and as Emireror of India. The event was un- 
precedented in the annals of British India. Kovor before 
had an English king worn his imperial cromi in India ; 
indeed, never before had a British sovereign sot foot on 
Indian soil. There had been a general expectation that an 
exceptional occasion would bo signalized by exceptional 
announcements. The expectation was not disappointed. At 
the great Durbar, the King-Emperor, accompanied by the 
Queen-Empress, was surrounded by a vast assemblage, which 
included the governors and great officials of his Indian empire, 
the great feudatory princes and chiefs of India, representa- 
tives of the Indian peoples, and representatives from the 
military forces of his Indian dominions. Three announce- 
ments were made. The first was made by the ICing-Emperor 
himself and expressed his personal feelings and those of the 
Queen-Empress. The second was made by the Governor- 
General on behalf of the King-Emperor, and declared the 
grants, conces.sions, reliefs and benefactions which His Imperial 
Majesty had been pleased to bcfstow upon this glorious and 
memorable occasion. The third was made by the King- 
Emperor in person and ran as follows ; 

We are pleased to announce to Our People that on the 
advice of Our Ministers tendered after consultation with Our 
Governor-General in Council We have decided upon the 
transfer of the seat of the Government of India from Calcutta 
to the ancient Capital Delhi, and, simultaneously and asc 
a consequence of that transfer, the creation at as early a date 
as possible of a Governorship for the Presidency of Bengal, 
of a new Lieutenant-Governorship in Council administering 
the areas of Bihar, Chota Nagpur, and Orissa, and of a Chief 
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Coinmissionership of Assam, -with such administrative changes 
and redistribution of boundaries as Our Governor-General in 
Council with the approval of Our Secretary of State for India 
in Council may in due course determine. It is Our earnest 
desire that these changes may conduce to the better adminis- 
tration of India and the greater prosperity and happiness of 
Our beloved People. 

The decisions thus announced had been for many months 
the subject of discussions in the English Cabinet, at the India 
Office, and in the Governor-General’s Council, and of corre- 
spondence between the Government of India and the Secretary 
of State in England. But the secret had been well kept, and the 
result of these dehberationa was not disclosed, either in England 
or in India, before the King- Emperor’s announcement was made. 

The correspondence which led up to the Durbar announce- 
ments is embodied in a disjjatch from the Government of 
India dated August 25, igii, and in the Secretary of State’s 
reply of November i, igii. The dispatch states very fully 
the natoe of the proposals submitted to the Secretary of 
State, and the reasons for them. The reply conveys a general 
assent. As both dispatch and reply are printed in an Appendix 
(III) to this book, it seems unnecessary to recapitulate their 
contents here. 

The policy foreshadowed by the correspondence and 
announced at the Durbar embodied two great administrative 
changes ; a remodelling of the partition of Bengal, and 
a transfer of the capital of India from Calcutta to Delhi. 

In October, 1905, the huge province under the Lieutenant- 
Governor of Bengal had been divided into two lieutenant- 
governorships. Of these the western retained the old name of 
Bengal and the old seat of government at Caleutta, whilst the 
eastern was augmented by the addition of Assam, previously 
under a Chief Commissioner, was called Eastern Bengal and 
^ssam, and had for its seat of government Dacca. 

The rearrangement effected in pursuance of the Durbar 
announcements made the following changes : 

I. It reunited the five Bengali-speaking divisions of the 



128 


GOVERNMENT OF INDIA 


[CH. 

old province of Bengal, and formed them into a presidency 
administered by a governor in council. The area of this 
presidency or province is approximately 70,000 square miles, 
and its population about 42,000,000. The capital is at 
Calcutta, hut it is understood that Dacca is to be treated as 
a second capital, and that the governor will reside there, just 
as the lieutenant-governor of the United Provinces frequently 
resides at Lucknow. 

2. It created a lieutenant-governorship in council, consist- 
ing of Bihar, Chota Nagpur, and Orissa, %vith a legislative 
council, and a capital at Patna. The area of this province is 
approximately 113,000 square miles, and its population about 

35.000. 000. 

3. It detached Assam from Eastern Bengal and placed it 
again under a chief commissioner. Assam has an area of 
about 56,000 square miles, and a population of about 

5.000. 000. 

These administrative changes Avero mainly effected under 
powers conferred by Acts relating to the government of India, 
but some supplementary legislation Avas required, both in India 
and in England. 

The Secretary of State for India in Council made a formal 
declaration that the Governor-General of India should no 
longer be the governor of the presidency of Fort William 
in Bengal, but that a separate governor should be appointed 
for that presidency .1 

By a royal warrant dated March 21, 1912, Lord Carmichael, 
previously governor of Madras, was appointed governor of the 
presidency of Fort William in Bengal. 

By a proclamation notified on March 22, 1912, a new pro- 
Arince was carved out of the previous lieutenant-governorship 
of Bengal, was called Bihar and Orissa, and was placed under 
a lieutenant-governor .2 • 

By another proclamation of the same date the territories 

‘ See nofcificatione printed in Appendix IV. 

° See notiScatione printed in Appendix IV. 
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that were in future to constitute the Presidency of Port 
William in Bengal were delimited.'^ 

And by a third proclamation of the same date the terri- 
tories which had before 1905 constituted the chief com- 
missionership of Assam were taken under the immediate 
authority and management of the Governor-General in 
Council, and again formed into a chief commissionership, 
called the chief commissionersliip of Assam.^ 

The authorities for the powers thus exercised are to be found 
by diligent search in the tangled mass of enactments relating 
to the government of India, and require some explanation. 

By 3. 16 of the Government of India Act, 1853 (16 & 17 
Viet. c. 95), the court of directors of the East India Company, 
acting under the direction and control of the board of control, 
were empowered to declare that the Governor-General in 
Council should not be governor of the presidency of Port 
William in Bengal, but that a separate governor was to be from 
time to time appointed in like manner as the governors of 
Madras and Bombay, In the meantime, and until a governor 
was appointed, there was power under the same section to 
appoint a lieutenant-governor of such part of the presidency of 
Bengal as was not under the lieutenant-governorship of the 
North-West (now United) Provinces.® The power to appoint 
a lieutenant-governor was exercised, and during the continu- 
ance of its exercise, the power to appoint a governor remained 
in abeyance. But it still existed, was inherited by the Secre- 
tary of State from the Court of Directors and the Board of 
Control, and was exercised in March, 1912, when a governor- 
ship was substituted for a lieutenant-governorship of Bengal. 

Under s. 29 of the Government of India Act, 1858, the 
governors of Madras and Bombay are appointed by warrant 
under the Royal Sign Manual. The governor of Bengal is now 
appointed in like manner.' 

' See Appendix IV. As to previous doubts about the extent of the 
Presidency, SCO below, p. 141,0. 2, ami Imperial Gazetteer of Zndia, yii. 195. 

- Sec notifications printed in Appendix IV. 

“ See below, pp. 218, 319. 
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* See below, p. 215. 
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The power to constitute the now province of Bihar and 
Orissa and to appoint a lieutenant-governor of it Avas given 
by s. 46 of the Indian Councils Act, i86id 

The poAver to delimit the territories of the presidency 
or proAdiice of Bengal Avas giA'cn by s. 47 of the Indian 
Councils Act. 1861, and s. 4 of the Go\'ernmcnt of India Act, 

1865.- 

The poAA'er to take Assam Aindor the immediate authority 
and management of the GoA’emor-Gencral in Council and to 
place it under a cliief coinniiR.sioncr was given bj' s. 3 of the 
Government of India Act, 1854.“ 

The territorial redistributions made b}? the proclamations 
of March 22 took effect on the folloAving April i. Under s. 47 
of the Indian Councils Act, i86i,'* laAvs in force in territories 
severed from a proAunce remain in force until superseded by 
further legislation. But it AA'as found in 1912, as it had 
preAiousl}' been found after the alteration of provinces made 
in 1905, that a few minor adaptations AA-ere immediately 
needed to make the old laAA's fit the neAV conditions. These 
adaptations were made by an Act of the GoAmrnor-Gcneral 
in Council, AA’hich Avas framed on the lines of the Bengal and 
Assam LaAvs Act of 1905 (Act VII of 1905), and Avas, as 
a uAeasure of urgency, passed through all its stages on 
March 25, 1912. The Act, among other lliings, constitutes 
a board of rcA'enue for the proA'ince of Bihar and Orissa. 

Further legislatiA'e provision, mostly of a technical character, 
was made by an Act of Parliament, the Government of India 
Act, igi2, Avhich receiAmd the Royal Assent on Juno 25 i 
1912.® 

The Act recites the proclamations of March 22, 191Z, 

' Sec below, pp. 244, 245. = See below, pp. 243-5. 

“ Sec below, p. 220. • iSce below, p. 244. 

® For tbe debates in Parliamciif. on the Coronation Durbar announce- 
ments and on the Govcrniucnt of India Act, 1912, sec the ParliamcntaJy 
Debates in the House of Lords on 12 December, zgii, and 21 and 22 
February, 26 March, 12, 17, 18, and 20 Juno, and 29 July, 1912, and in 
the House of Commons on 12 December, 1911, and 14 February, 22 and 
24 April, and 7 and lo June, 1912. 
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and then goes on, by s. i, to declare and explain the 
powers and position of the new goTomor of Bengal and his 
council. 

When the Government of India Act, 1833, became law, the 
intention was to divide the overgrown presidency of Bengal 
into tw^o presidencies (Fort William and Agra) and to have 
four presidencies. Fort William (Bengal), Fort St. George 
(Madras), Bombay, and Agra ; and each of these four presi- 
dencies was to have a governor and council of its own. 
But this intention was not carried out. The presidency of 
Agra was never constituted, the governor-general and his 
council continued to be, under what had been meant to be 
a temporary provision, the governor and council of Fort 
William, and lieutenant-governors were in course of time 
appointed for the North-West (now United) Provinces and 
for Bengal.^ But the provisions of the Act of 1833 were still 
applicable to the governor in council of Bengal, if and when 
constituted. What was needed, when that event took place 
in 1912, was to apply to the governor and council of Bengal 
those provisions, mostly in Acts subsecLuent to 1833, which 
applied exclusively to the governors and councils of Madras 
and Bombay. Among the provisions so applied are those 
which relate to legislative councils, to the right of the governor 
to act as governor-general in the governor-general’s absence, 
to the salaries of the governors and their cotincils, and to the 
number and qualifications, under s. 2 of the Act of 1909, of 
the members of the executive councils. 

The reason for proviso (a) to s. i was the possibility of 
its being found convenient that certain powers previously 
exercisable by the Governor-General with respect to the presi- 
dency of Fort W^illiam, such as the pow’ers with respect to the ^ 
appointment of temjiorary judges of the high court under s. 3 
^ the Indian High Courts Act, 1911 (i & 2 Geo. V, c. 18), 
should be retained by the Governor-General. The words ‘ to 
the like extent as heretofore ’ show that these powers will 
‘ See below, p. 218, &o. 
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continue to be exercised over the whole of the old presidency 
of Fort William. 

The effect of proviso (6) is to make the appointment of the 
advocate-general to the legislative eouncil of Bengal optional. 
In Madras and Bombay the appointment is obligatory,^ but 
a doubt was felt whether the advocate-general would be 
available at Calcutta if he remained a member of the Governor- 
General’s legislative council. 

Subsection (2) of s. i transferred to the governor of Bengal 
the powers of the Governor-General in Council under s. i 
of the Indian Presidency Towns Act, 1815, to extend the 
limits of the toivn of Calcutta.- This power was evidently 
conferred on the Governor-General in his capacity of governor 
of Bengal. 

Section 2 of the Act authorize 1 the creation of an executive 
council for the new province of Bihar and Orissa. Section 3 of 
the Indian Councils Act, 1909, had authorized the creation of an 
executive council to assist the lieutenant-governor of Bengal. 
It also gave power to create by proclamation an executive 
council for any other province under a lieutenant-governor, 
but in any such case the power was not to be exercised until 
the proclamation had been laid before each house of Parlia- 
ment, and either house might object. In order to facilitate 
the immediate establishment of an executive council for 
Bihar and Orissa, the Act of igrz dispensed with further 
reference to Parliament. An executive council has now been 
established, consisting of the Maharaja of Darbhanga and 
two English members. 

Section 3 authorized the establishment of legislative councils 
for provinces under chief commissioners. Under the previous 
law legislative councils could only be established for provinces 
under lieutenant-governors. The new power was required 
primarily to enable continuance of government with a legisj 
lative council for Assam, but uas wide enough to cover 
other provinces, such as the Central Provinces. A legislative 
* See below, p. 241. ‘See below, p. 223. 
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council was established for Assam on November 14, 1912, and 
a legislative council for the Central Provinces on November 
10, 1913. The reason for negativing the 2n’oviso to s. 3 of 
the Act of 1854 was that the alteration of laws and regulations 
in a chief commissionerslii^s having a legislative council will 
be made in ordinary cases by that council and not by the 
Governor-General’s legislative council. 

Section 4 made sundry minor amendments and repeals. The 
amendments set out in Part I of the schedule referred to in this 
section are consequential. The first amendment extended to 
the governor of the presidency of Fort William in Bengal the 
provisions of the Indian Councils Act, i86r, which provide for 
the senior governor of a presidency acting as viceroy during 
any interval when there is not a viceroy. The second amend- 
ment fixed the maximum number of members of the legisla- 
tive councils of the presidency of Bengal and of the province 
of Bihar and Orissa. 

Under a. 57 of the Act of 1793 and s. 71 of the Act of 1833 
an appointment to fill a vacancy in an office reserved to civil 
servants had to be made from amongst the members of the civil 
service belonging to the presidency in which the vacancy 
occurred. In 1793 the ijresidency of Fort William in Bengal 
included the whole of British India outside the presidencies 
of Madras and Bombay. The presidential restriction had 
frequently given rise to practical difficulties, and now that 
the limits of the presidency of Fort William in Bengal are 
confined to those of Bengal proper, the restriction, so far as 
that presidency is concerned, could not be justified. The 
repeal will, however, operate also within the presidencies 
of Madras and Bombay, and enable members of the present 
Madras and Bombay services to be appointed to any civil 
appointment in India. Section 71 of the Act of 1833 referred 

the presidency of Agra, which was contemplated but never 
created, and therefore has always been a dead letter. 

The other repeals mentioned in the Schedule are purely 
consequential on the provisions of the Act. 
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The object of the saving in subsection (2) of s. 4 was to 
remove any jiossible doubt as to whether the effect of the new 
Act might not be to prevent any adjustment or alteration of 
bomidaries of the presidenej' of Fort William in Bengal and 
the new province of Bihar and Orissa. The declaration in the 
same subsection removes a doubt which had been entertained 
whether under s. 4 of the Government of India Act, 1865, 
territory could be transferred from a presidency or lieutenant- 
governorship to a chief commissionership.^ It is now made 
clear that under this section territory can bo transferred both 
to and from a chief commis-iioner!5hi2). 

In the past the transfer of territories for the ]mrpose of 
forming a chief conimisbioncr.ship had been efiected under the 
power given by s. 3 of the Government of India xVet, 1854 
(17 & 18 Viet. c. 77).^ Tliis imwcr uas exorcised in 1901 to 
transfer territories from the lieutenant-governorship of the 
Punjab to the chief commissionership of the North-West 
Frontier Province. In September, 1912, it was similarly exer- 
cised to transfer the city of Delhi and part of the Delhi district 
from the same lieutenant-governorship and take it under the 
immediate authority and management of the Governor- 
General in Council, and to form it into a eliicf commissioner- 
ship to be known as the Province of Delhi. An Indian Act, 
the Delhi Laws Act, 1912 (XIII of 1912), has adapted the old 
laws to the new conditions. The intention is to make the 
site of the new capital and its surroundings an enclave occupy- 
ing the same kind of position as Washington and the District 
of Columbia in the United Htatoo. 

The new government buildings and the new government 
house will be placed, not, as was originally intended, to the 
north of the present city of Delhi and on the site of the Coro- 
nation Durbar, but to the south-west of the city on the slope 
of the low range of hills which represents the southerly extern 
sion of the historic ridge to the Aravalli Hills. The new govern- 
ment house, when the site has been finally fixed, will probably 

* See below, pp. 220, 221. 


* Sec below, p. 220. 
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be within two to three miles of the Ajmir gate of the old city, 
and about a mile and a half west of the tomb of Humaiyun. 

The rodisti'ibiitioii of territories made in pursuance of the 
Delhi Durbar proclamations involved important changes in 
the regulations of 1909 for the constitution of legislative 
councils in India, and a general revision of those regulations 
was made in 1912. The reasons for tins revision, and the 
nature and effect of the changes made, were explained in a 
dispatch from the Government of India, dated January 23, 
1913, and ill an accompanying memorandum. The dispatch 
and memorandum arc printed in Appendix V to this book, 
and will, with the revised regulations, be found in a recent 
Blue Book (1913, Cd. 6714). 

The state entry into Delhi for the inauguration of the new 
capital on December 23, 1912, was marred by the nefarious 
attempt on the life of the Viceroy, Lord Hardiuge of Pens- 
hurst.i 

‘ Tor tho corrcapondonco on this deplorable incident see the paper pro* 
sentod to Rarliainont in 19 1 3 (Cd. 6642). 


[The authorities which I found most useful when writing this chapter were : 
Reports of Parliamentaiy Conuuittocs passim ; Calendar of State Papers, 
Colonial. East Indies ; Shaw, ChurUrs of the East India Company, Madras, 
1887 ; Birdwood, Report on the Old Records of the India Office, 2nd reprint, 
1891 ; Morloy’s Dfi/est, Introduction ; Stcphen(J. F.), iiTitncomoroiid/wipey, 
1885 ; Forrest (G,), Selections from Slate Papers, India, 1772-S5 ; and, for 
general history. Hunter (Sir W. W.), History of British India (only 2 vols. 
published) ; Lyall (Sir A. C.), British Dominion in India ; Lecky, History of 
England in the rSth century ; Hunt (W.), Political History of England, 
1760-1801 ; and Mill’s History of British India, with its eontinuation by 
Wilson. A useful bibliography is appended to Sir Thomas Holdemcss’a 
Peoples and Problems of India, in the Home University Library.] 
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SUMMARY OF EXISTING LAW 

The administration of British India rests npoii English 
Acts of Parliament, largely supplemented by Indian Acts and 
regulations.^ 

At the head of the administration in England is the 
Secretary of State, tvho exercises, on behalf of the Crown, 
the powers formerly exercised by the Board of Control and 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of. 
Parliament.^ 

He is assisted by a council, the Council of India, consisting 
of such number of members, not less than ten and not more 
than fourteen, as the Secretary of State may from time to 
time determine. The members of the council are appointed 
by the Secretary of State, and hold ollico for a term of seven 
years, with a pow'er of reappointment under S2)ecial circum- 
stances for a further term of five years. At least nine mem- 
bers of the council must be ^Jcrsons who have served or 
resided in British India for not less than ten years, and who 
have left British India not more than five years before their 
appointment. A member of the council cannot sit in 
Parliament.® 

The duties of the Council of India arc to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 
India and the correspondence with India. The Secretary of 

' For authorities on the existing system of administration see the 
bibliography appended to the very useful little book Peoples and Prdblemfi 
of India, by Sir Thomas Holdemcss, in the Home University Library. The 
latest of the Decennial Reports on the Moral and Material Progress of India 
(1913) should also be consulted. 

• Digest, B. 2. • Ibid. 2, 3. 
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State is president of the eouncil, and has power to appoint 
a vice-presidentd 

Every order pro2)osed to he made by the Secretary of State 
must, before it is issued, he either submitted to a meeting of 
the council or deposited in the council room for seven days 
before a meeting of the council. But this requirement does 
not ajrply to orders which, under the old system, might have 
been sent through the secret committee.® 

In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State are required by law 
to obtain the concurrence of a majority of votes at a meeting 
of his council, but in all other matters the Secretary of 
State can overrule his council. Whenever there has been 
a difference of ojrmion in council any member has a right to 
have his opinion, and the reasons for it, recorded.® 

The council is thus, in the main, a consultative body, 
without any power of initiation, and with a limited power 
of veto. Even on questions of expenditure, where they arise 
out of previous decisions of the Cabinet, as would usually 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from the Secretary of State when he acts 
as representative and mouthjiiece of the Cabinet. 

Eor the better transaction of business the council is divided 
into committees."* 

The establishment of the Secretary of State, that is to say Staff o£ 
the permanent staff constitutmg what is popularly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 1858.® It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed as to correspond 
to these departments. 

« All the revenues of India are required by law to be received Indian 
for and in the name of the King, and to be applied and 

' Uigoat, as. 5-10. ‘ Ibid. 12-14. “ ItM. 10. 

* Ibid. II. ' Ibid. 18. 
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disposed of exclusively for the purposes of the Government of 
India.i The expenditure of these revenues, both in India and 
elsewhere, is declared to Ire subject to the control of the 
Secretary of State in Council, and no grant or appropriation 
of any part of the revenues is to be made without the con- 
currence of a majority of the votes at a meeting of the Council 
of India Except for in-eventing or repelling actual hivasion 
of His Majesty '.s Indian posscbsions, or under other sudden 
and urgent neccssitj', the revenues of India arc- not, without 
the consent of both House, s of Parliament, to he applicable 
to defraymg the expenses of any military operation carried 
on beyond the external frontiers of those possessions by His 
Majesty’s forces charged upon tho.se revenues.^ 

The accounts of the Indian revemies and expenditure are 
laid annually before Parliament, and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the King by warrant countersigned by the 
Chancellor of the Exchequer.'* 

For the purpose of legal proceedings and contracts, but 
not for the purpose of holding property, the Secretary of 
State in Council is a juristic person or body corporate by 
that name, having the same capacities and liabilities as the 
East India Company.® He has also statutory powers of 
contracting through certain officers in India.® 

At the head of the Government in India is the governor- 
general, who is also viceroy, or representative of the King. 
He is appointed by the King ])’, warrant under his sign 
manual, and usually holds office for a term of five years.’ 

He has a council, which at present consists of six members, 
besides the commander -in-ohief, who may he, and in practice 
always is, appointed an exiraordinary member.® 

The Governor of Bengal, Madras or Bombay is also an 

‘ Digest, s. 22. ® 

” Ibid. 23. See, however, the practical qualifications of this require- 
ment noted above. 

* Ibid. 24. « Ibid. 29, 30. ‘ Ibid. 32, 35. 

‘ Ibid. 33. ’ Ibid. 36, 37. • Ibid. 38^. 
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cxtraoi'dinarr member of the council wlieiicver it sits within 
his province (which, in fact, never happens).^ 

The 2lo^vcr given by an Act of 1S74 to appoint a sixth 
ordinary member specifically for public works purposes was 
made general by an Act of 1904. 

The ordinary members of the governor-general’s council 
are appointed by the Crown, in practice for a term of five 
years. Three of them must be persons -who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years’ standing.® 

If there is a difference of opinion in the council, in 
ordinary eircumstanccs the opinion of the majority prevails, 
but, in exceptional circumstances, the governor-general has 
power to overrule his council.® 

If the governor-general visits any part of India unaccom- 
panied by his council, ho is empowered to appoint some 
ordinary member of his council to be president of the council 
in his place, and, in such case, there is further power to make 
an order authorizing the governor-general alone to exercise all 
the executive powers of the Governor-General in Council.* 
The official acts of the central Government in India are 
expressed to run in the name of the Governor-General in 
Council, often described as the Government of India.® The 
executive work of the Government of India is distributed 
among departments which may be compared to the depart- 
ments of the central Goverimieut in England. There are 
at present nine of these departments — ^Fmance, Foreign, 
Home, Legislative, Revenue and Agriculture, Public Works, 
Commerce and Industry, Army, and Education. At the head 
of each of them is one of the secretaries® to the Government 

* ’ Digest, s. 4.0. • Ibid. 39. ^ Ibid. 44. * Ibid. 45, 47. 

“ Legislative sanction for this name is given by the Indian General 
Clauses Act (X of 1897. a. 3 (22) ). 

' In the case of the department of education there is, in addition to the 
secretary, a joint secretary who is a member of the Indian educational saivloe* 



140 


GOVERNMENT OF INDIA 


[CH. 

of India, who corresponds to the permanent secretary in 
England, and each of them, except the foreign Department, 
is assigned to the special care of one of the nieinhei’s of council. 
The Foreign Department is under the immediate super- 
intendence of the viceroy, who may bo thus called his own 
foreign minister, although members of the council share 
resjjonsibUity for such matters relating to the department as 
come w'ithin them cognizance. 

Besides these nine departments of the Secretariat, there 
are special departments, outside the Secretariat departments 
but attached to some one of them. These special departments 
either transact branches of work w Inch the Government of 
India keeps m its own hands, or exercise supervision over 
branches of work rvhich are conducted liy the Local Govern- 
ments. Thus the Director-General of the Posts and Tele- 
graphs, the Surveyor-General, and the Railu ay Board, are at 
the head of departments which are centrally administered. 
On the other hand, the Inspector-General of Forests, 
and the Director-General of the Indian Medical Service, 
represent departments which are administered by the 
Local Governments but supervised by the Government of 
India. 

In the transaction of business, minor questions are settled 
departmentally. Questions involving a difference of opinion 
between two departments, or raismg any grave issue, are 
brought up to be settled in council. 

The council usually meets once a week, but special meetings 
may be summoned at any time. The meetings are private, 
and the procedure is of the same informal kind as at a meeting 
of the English Cabinet, the chief difference being that one of 
the secretaries to the Government usually attends during the 
discussion of any question affecting his department, and takes 
a note of the order passed.^ J 

‘ Foradcaciiption of the mode of truusaeliiig hii.sin(MS in coniicil before 
the work of the Govemment was ‘ departmentalized,* see Lord Miido in 
iTtdiUf p. 26, and as to the effect of departmentalizing, ace Strachey, p. 68. 
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Every dispatch from the Secretary of State is circulated 
among all the members of the council, and every dispatch 
to the Secretary of State is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent. 

If any member of the council dissents from any dispatch 
signed by his colleagues, he has the right to append to it 
a minute of dissent. 

The headquarters of the Government of India are at 
Delhi during the cold weather season, and at Simla during 
the rest of the year.^ 

For purposes of administration British India is now divided The local 

govem- 

into fifteen provinces, each with its own local government, monts. 
These provinces are the old presidencies® of Bengal (Fort 
William), Madras (Fort St. George), and Bombay ; four 
Lieutenant-Governorships, namely, Bihar and Orissa,® the 
United Provinces of Agra and Oudh,^ the Punjab, and 
Burma ; ® and eight Chief Commissioner ships, namely, the 
Central Provhiccs, Assam, Delhi, Ajmerc-Mei’wara, Coorg, 

British Baluchistan,® the North-West Frontier Province," 
and the Andaman Islands. 

The provinces of Bengal, Madras, and Bombay are each 
under a governor and council appointed by the Crown, in 
practice for a term of five years, the governor bemg usually an 
English statesman, and the council consisting at present of 
three members of whom tw'o are members of the Indian Civil 

’ As to the advantages and disadvantages of Simla as a scat of Govem- 
meni, sec llmutes by Sir H. S. Maine, No. 70. 

“ As to the ambiguity of the term ‘ presidency,’ see Chosnoy, Indian 
Pdity (3id od.), pp. 79, 88. I?np. Gazetteer, viL 195. 

’ Constituted in 1912 out of tciritories previously forming part of the 
Presidency of Fort William in Bengal. See Act VII of 1912. 

‘ Constituted in 1901 by the union of the Lientenaat-GovemoTship 
of the North-Western Provinces with the Chief Commissionership of 
Oftdh. 

“ Placed under a lieutenant-governor in 1897. 

‘ Made a Chief Commissionership in 1887. 

' Carved out of the Punjab, and placed under a Chief Commissioner 
in 1901. 
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Service of twelve years’ standing.’- The governors of Bengal, 
Madras, and Bombay have the privilege of comimmioating 
directly with the Secietaiy of State, and have the same po-vrer 
as the governor-general of overruling their couneils in cases 
of emergency. For reasons which are mainly historical, the 
control of the Government of India over the Governments of 
Madras and Bombay, and now over the Government of 
Bengal, is less complete than over othei' local Governments. 

The lieutenant-governors have, as a rule, no executive 
councils,® and are appointed by the governor-general, with 
the approval of the King.® They are in practice appointed 
from the Indian Ci-vil Service,* and hold office for five years. 

The chief commissioners are appointed by the Go-vernor- 
General in Council. In some cases this office is combined with 
another post. Thus the Resident at Mysore is, ex officio, Chief 
Commissioner of Coorg, and the Governor-General’s Agent for 
Rajputana is, ex officio. Chief Commissioner of A j mcre-Merwara. 
So also the Chief Commissioners of British Baluchistan and 
of the North-West Frontier Province arc Govornor-General’s 
Agents for dealing with the neighbouring tribes outside 
British India. 

Under an arrangement made in 1902 the ‘Assigned Dis- 
tricts ’ of Berarare leased in perpetuity to the British Govern- 
ment, and are administered by the Chief Commissioner of the 
Central Provinces. 

The constitution of the Governor-General’s legislative 
council was materially altered by the Indian Councils Act, 
igog, and the regulations under it, ■\vhich were further revised 
in 1912. Its existing constitution is described above in 
Chapter 1 , and in the Digest. 


* Digest, ss. 50, 51. Under the Indinn Councils Act, 1900, there is power 
to increase the numher to four. 

“ The Liculcnant-OoTcmor of Dihar .md Oi issa has ,an E-rccutivc Council, 
established in 1912. 

“ Digest, 8. 55. Under the Indian Councils Ad, 1909, there is power to 
constitute cxeeutiTe councils for lieutenant-govemoiB. 

‘ There may have been exceptions, e.g. Sir H. Durand, 
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The legislature thus formed bears the awkward name of 
‘ the Governor-General in Council at meetings for the purpose 
of making lavs and regulations.’ But the council as con- 
stituted for legislative purposes is usually described as the 
legislative council of the Governor-General. 

The Governor-General in Council at these meetings has 
power to make laws — 

(а) for all persons, for all courts, and for all places and 

things mthin British India ; and 

(б) for all British subjects of His Majesty and servants 

of the Government of India within other parts of 
India, that is to say, within the Native States ; and 

(c) for all persons being native Indian subjects of His 
Majestj"-, or native Indian officers or soldiers in His 
Majesty's Indian forces when in any part of the 
world, whether within or without His Majesty’s 
dominions ; and 

{(J) for all persons emidoyed or serving in the Royal Indian 
Marine .1 

But this power is subject to various restrictions. For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earUer Acls,^ and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the ummtteii laws or constitution of the United 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of British India.® 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty’s subjects in India, the discipline or maintenance 

’ Digest, s. 6.3. As to whether there is any power to legislate for servants 
M the Govcmmenl outside ‘ India,’ see the note (c) on that seetion. 

Namely, 3 & 4 Will. IV, c. 85, except ss. 84 and 86 ; l6 & 17 Viet. 0. 95 ; 
17 & 18 Viet. 0. 77 ; 2t & 22 Viet. o. 106 ; 22 & 23 Viet. o. 41. See 24 & 25 
Viet. c. 67, s. 22, as amended by 52 & 33 Viet, c 98, s. 2. 

" Digest, 8. 63. 
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of the iiiilitary or naval forces, or tho relations of the Govern- 
ment with foreign States, cannot ho introduced by any 
member -nithout the previous sanction of the governor- 
generald Every Act requires the governor-general's assent, 
unless it is reserved by him for the signification of His 
Majesty’s pleasure, in which case the power of assenting rests 
with the Crown. The assent of the Crown is in other cases 
not necessary to the validity of an Act, but any Act may 
be disallowed by the Crown.- 

The legislative procedure at meetings of the Legislative 
Council is regulated by rules made by the council and assented 
to by the governor-general.® 

Under the Act of i86i the powers of the Legislative 
Council were strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for tho conduct of business.* But by 
the Indian Councils Act, 1909, and the rules made under it, 
powers are given to discuss and move resolutions on the 
annual financial statement, to move resolutions on matters of 
general public interest, and to ask questions, including supple- 
mentary questions. For the rales on these subjects see 
Appendix II. Under the rules made in pursuance of this 
power the annual financial statement must be made publicly 
in the council. Every member is at liberty to make any 
observations he thinks fit, and the financial member of the 
council and the president have the right of reply. Under 
the same rules due notice must be given of any question, and 
every question must be a request for information only, 
and must not be put in argumentative, or hypothetical, 
or defamatory language. No discussion is permitted in 
respect of an answer given on behalf of the Government, 
and the president may disallow any question which, in 
his opinion, cannot be answered consistently with the public 
interest. 


'■ Digest, 8. 64, 
• Ibid. 67. 


* Ibid. 65, 66. 

* See above, p. 100. 
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Besides the formal povcr of making laws through the 
Legislative Council, the governor-general has also, under an 
Aot of 1870,^ power to legislate in a more summary manner, 
by means of regulations, for the government of certain 
districts of India of a more backward character, which are 
defined by orders of the Secretary of State, and which are 
‘ scheduled districts ’ within the meaning of certain Acts of 
the Indian Legislature. Under a section of the Act of 1861 ^ 
the governor-general has also power, in cases of emergency, 
to make tomporar3'’ ordinances rvhich are to be in force for 
a term not exceeding six months. 

The Governor-General in Council also exercises certain 
legislative powers with respect to Native States, but in 
his executive capacitj'-, and not through his legislative 
council.* 

Local legislatures were established by the Indian Councils Lo^al 
Act, 1861, for the provinces of Madras and Bombay, and tures. 
have, under the powers given by that Act and by the 
Government of India Act 1912, since been established for 
Bengal, for the United Provinces of Agra and Oudh as 
constituting a single jrrovince, for the Punjab, for Burma, 
for the province of Bihar and Orissa, and for the 
Chief Commissionerships of Assam, and of the Central 
Provinces. The constitutions of the local legislatures 
are now regulated by the Indian Councils Act, 1909, 
and the regulations under it, and by section 3 of the 
Government of India Act, 1912 (relating to Chief Com- 
missionerships). They are described in Chapter I and in 
the Digest. 

The powers of the local legislatures are more limited than 
those of the governor-general in his legislative council. 

They cannot make any law affecting any Act of Parliament 
f(5f the time being in force in the province, and may not, 

' 33 Viot. c. 3, s. I, above, p. 105. Digest, s. 68. 

^ 24 & 25 Viol. B, 67, s. 33. Digest, s. 69. 

* See Chapter V. 

1601 L 
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without the pre\nou8 sanction of the governoi-gcnoral, make 
or take into consideration any lau — 

(a) affectmg the public debt of India, or the customs duties, 
or any other tax or duty for the time being in force 
and imposed by the authority of the Governor-General 
in Council for the general purposes of tho Government 
of India ; or 

{h) regulating any of the current coin, or the issuing of 
anj' bills, notes, or other paper currency ; or 
(c) regulating the conveyance of letters by the post office 
or messages by the electric telegraph within the pro- 
vince ; or 

(rf) altering the Indian Penal Code ; or 
(c) affecting the religion or religious rites or usages of any 
class of His Majesty's subjects in India ; or 
(/) affecting the discipline or maintenance of anj' part of 
His Majesty’s naval or military forces ; or 
(jf) regulating patents or copyright ; or 
(/i) affecting the relations of the Oovernjnent with foreign 
princes or States 

Until 1892 their powers were much restricted by their 
inability to alter any Act of the Governor-General in Council, 
but under a provision of the Indian Councils Act, 1892, the 
local legislature of any i>rovince may, with the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made by anj' other 
authority in India.® 

Acts passed by a local legislature in India require the 
assent of the governor-general, and are subject to dis- 
allowance by the Crown in the same manner as Acts of the 
governor-general’s legislative council.® The restrictions on 
the subjects of discussion at that council also apply to meetings 
of the local legislatures.® 0 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis- 
’ Digest, fl. 76. • Ibid. 78. “ Ibid. 77. 
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latures respectively.^ lu practice, however, the governor- 
general’s council confino.s itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which arc bcj’ond the competency of the local 
legislatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India. 
Under this last head fall the so-callcd Indian codes, including 
the Penal Code, the Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, the Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, the 
Transfer of Property Act, the Trusts Act, and the Easements 
Act. 

The law administered by the courts of British India consists, 
so far as it is enacted law, of — 

(i) Such Acts of Parliament as extend, expressly or by 
implication, to British India;* 

(3) The regulations made by the Governments of Madras, 
Bengal, and Bombay before the coming into operation 
of the Government of India Act, 1833 (3 & 4 Will. IV, 
0. 85):^ 

(3) The Acts passed by the Governor-General in Council 
under the Government of India Act, 1833, and subse- 
quent statutes ; •• 


* As to the relations Ix^twccn tho govcmor-gciicral’s council and local 
legislatures, see Minutes by tSir i 1 . K. Maine, No. 69. 

“ Sec the Statutes relating to India, published by the Indian Legislative 
Dcimrtincnt in 1913. 

’ Tho Bengal Regulations p.asscd tx?foro 1793 were in that year collected 
and passed by Lonl Cornwallis in tho sliapcof arovised code. 67 5 Regulations 
were passed between 1793 and 1S34, both inolasive, but of these only oighty- 
nino are now wholly or partly in force. Such of them as arc still in force 
are to he found in tho volumes of tho Bengal Code published hy the Bengal 
Legislative Department. 

Of the 251 Madras Regulations, twenty-eight are still wholly or partly 
in force, and arc to bo found in tho Madras Code. 

• Tho Bombay Regulations were revised and consolidated by Mountstuart 
Elphinstonc in 1827. Twenty Bombay Regulations arc still wholly or 
partly in force, and are to ho found in tho Bombay Code. 

* Revised editions of those Acts, omitting repealed matter, have been 
published by tho Indian Legislative Dopaitmont, Such of them ae relate 
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(4) The Ads passed by local legislatures ; 1 

(5) The Regulations made by the governor-general under 

the Government of India Act, 1870 {33 Viet. c. 3) ; - 

(6) The Ordinances, if any, made by the governor-general 

under s. 23 of the Indian Councils Act, 1861 (24 & 25 
Viet. c. 67), and for the time being in force.® 

To the.se may be added — 

(7) Orders in Council made bj' the King in Council and 
appl3'ing to India.'* 

(8) Statutory rules made under the authorit5^ of English 
Acts.® 

{9) Rules, orders, regulations, by-laws, and notifications 
made under the authoritj' of Indian Acts.® 

(10) Rules, laws, and regulations made by the governor- 
general or the Governor-General in Council for non- 
regulation provinces before 1861, and confirr''d by 
6. 25 of the Indian Councils Act, 1861. 

These enactments are suj>plemented by^ such portions of the 
Hindu, Mahomedan, and other native laws and customs as 
are still in force, and by such rules or principles of European, 
mainly English, law as have been applied to the country^ 

only to particular provinces are to Ik* found in the ‘ Codes ’ for these pro- 
vinces published by the Legislative Department. 

^ These Acts arc to bo found in the volumes of ‘ Codes ’ mentioned above. 

* A Chronological Tdble of and Index to these five classes of enactments 
have been compiled by the Indian Legislative Departments. 

® See Digest, s. 69. 

* Sec c.g. the Order in Council contlrming the Extradition (India) 
Act, 1895 (TX of i89>), Statutory Jtule^ and Ordcrh /fen’sed, v, 297; the 
Zanzibar Order in Council of 1897, whVh gives an appeal from the British 
Court in Zanzibar to the Bombay High Court, Statutory R-tdes and Orders 
Jlevisedy v. 87 ; and the Indian (Foreign Jurisdiction) Order in Council, 
1902, printed below, p. 418. 

® c.g. the rules made under s. 8 of the Indian Councils Act, 1861 (Digest, 
B. 43), and under as. 1 & 2 of the Indian Councils Act, 1892 (Digest, ss. 60, 
64). 

■ Lists and a collodion of such of these ns are of general application 
have been published by the Indian Legislative Department, Lists ancf 
collodions of rules, &c., of local application have been published by most 
Local Governments. 

^ See above, p. 102, Probably most, if not all, of this body of laws has 
expired or been superseded. 
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either under the direction to act in accordance Avith justice, 
equity, and good conscience, or in other ways, and as have not 
been superseded by Indian codification. 

Native laAV has been wholly superseded, as to criminal law 
and procedure and as to civil procedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation 
but still regulates, as personal law, most matters relating to 
family laAv and to the law of succession and inheritance among 
Hindus, Mahomedans, and other natives of the country.^ 

The East India Company Act, 1793 (33 Geo. Ill, c. 52), The 
reserved to members of the covenanted civU service ^ the 0“^“ 
principal civil offices in India under the rank of member of Service 
council. Appointments to this service were made in England 
by the Court of Directors. 

Tho Government of India Act, 1853 (16 & 17 Viet. c. 95), 
threw these appointments oijcn to competition among natural- 
born subjects of Her Majesty, and this system was maintained 
by the Act of 1S58, which transferred the government of 
India to the Crown.® The fii'st regulations for the competi- 
tive exammations were framed by Lord Macaulay’s committee 
in 1854, have since been modified from time to time. 

Under the existing rules the limits of age for candidates 
are from twenty-two to tAventy-four. Successful candidates 
remain on probation for one year, and then have to pass an 
examination in subjects specially connected AA'ith their future 
duties. If they p-i';'', t'"''y '■ee“J-"-e their appointments from 
the Secretary of St-rb’. are encouraged by a 

special allowance of £130 to pass .---r probationary year 

* See below, Chapter IV. 

' So called from the covenants into which the superior servants of tho 
ffast India Company were required to enter, and by which they were hound 
not to trade, not to receive presents, to suhsciibo for pensions, and so 
forth. Members of the civil service of India ore still required to enter into 
similar covenants before receiving their appointments. 

’ See Digest, s. 92 . 
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at a University or College approved by the ,Secrctdry of 
State. 

The Indian Civil Service Act, iSbi (24 & 25 Met. c. 54), 
•whilst validating certain irregidar appointments ■\^hich had 
been made in the past, expressly reseivcd in the future to 
members of the covenanted service all the nioie important 
civil posts under the rank of membci ot council in the legula- 
tion provinces. The schedule of received posts, which is 
still in force, 1 does not appl\ to non-reguktion ]ji ovinces. .such 
as the Punjab, Oiidh, the Central Provinces, and Burma, vhere 
the higher civil posts may be, and in practice often aie, filled 
by mihtary officers belonging to the Indian Army, and others. 

An Act of 1870 (33 Viet. e. 3). after reciting that ‘ it is 
expedient that additional facifities should be given for the 
employment of natives of India, of proved merit and ability, 
in the civil service of Her Maje.sty in India,' authorized the 
appointment of any native of India to any office, place, or 
emploj'ment in the civil service in India, vithout reference to 
any statutory restriction, but subject to rules to be made by 
the Governor-General in Council vith the sanction cif the 
Secretarj' of State in Council.- 

little was done under this Act until rules for regidating 
appointments under it uere made during Lord Ljtton's 
government in 1879. The mtention was that about a sixth 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India appointed under these 
rules ; and for the purpose of giving gradual effect to this 
scheme, the number of appointment.-- made in England was in 
1880 reduced by one-sixth. The persons appointed under the 
rules were often described as ‘ statutory civilians,’ and about 
sixty natives of India had been so appointed when the sj'stem 
was changed in 1889. The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Charles. 
Aitchison, was appointed h}’ the Government of Iiiflia with 
instructions ‘ to devise a scheme which might reasonably be 
* Digest, s. 93. • Ibid. 94. 
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hoped to possess the necessary elements of finality, and to 
do full justice to the claims of '"natives of India to higher 
employment hi the piMic service.’ 

Under the scheme established in pursuance of the recom- 
mendations of Sir Charles Aitchison's coimnission a provuicial 
civil service has been formed by the amalgamation of the 
higher aj)pointments in what was previously known as the 
uncovenanted civil service with a certain number of appoint- 
ments previously held by the covenanted civil service. The 
lower grade appointments of what had been the uncovenanted 
civil service are now stj-lcd the ‘subordinate service.’ There 
are thus three classes of the general civil service, (i) the Indian 
Civil Service, (2) the Provincial Service, and (3) the Sub- 
ordmate Service. The Indian Civil Service is recruited by 
open competition in England. The other two services are 
recruited provincially and consist almost enthely of natives 
of the province. The provincial ser^e is fed mainly by 
direct recruitment, but, in exceptional eases, by promotion 
from the subordinate service. In the executive branch the 
lowest grade in the provmcial service is the deputy collector, 
the highest in the subordinate service is the tahsildar. Judi- 
cial officers of all grades belong to the provmcial servdee.^ 

Besides this general service, there are special services such 
as the education department, the public works department, 
the forest department, and the police department. Appoint- 
ments to the highest posts hi these departments are as a rule 
made in England. The other posts are recruited iirovinciallj', 
and are, like posts in the general service, graded as belonyng 
either to a provincial service, or to a subordinate service.^ 

It is only with reference to the four chartered high courts 
that the judicial system of India is regulated by English 
statute. Under the Begulating Act of 1773 (13 Geo. Ill, 

* As to tho proportion of Englishmen in tho Indian Civil Service, see 
Strachoy, iiidia, p. 90. 

* See East India (Progress and Condition) Decennial Report, 1904, 
pp. 58 -€o. 
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c. 63), a supreme court was established by charter for Calcutta, 
and similar courts were established for Mach as in iSoo (39 & 
40 Geo. Ill, c. 79), and for Bombay in 1S23 (4 Geo. IV, c. 71). 
The Act of 1781 (21 Geo. Ill, c. 70) recognized an ai)pellate 
jurisdiction over the country comts established by the Com- 
pany in the Presidency of Bengal 

The Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), 
amalgamated the supreme and sadr court,s at the three 
presidency towns (that is to say, the courts exercising the 
jurisdiction of the Crown and the appellate and supcrvisional 
jurisdiction of the Company at tlio.se towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now regulating 
these high courts were granted in December, 1S63. The same 
Act authorized the establishment of a new high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866. Other chartered high courts may now 
be established under an Act of 1911. i & 2 Geo. V, c. 18. 

Each of the four chartered high courts consists of a chief 
justice, and of as many other judges, not exceeding nineteen, 
as His Majesty may think fit to appoint.^ 

A judge of a chartered high court must be either — 

(а) a barrister of England or Ireland, or a member of the 

Faculty of Advocates in Scotland, of not less than 
five years’ standing ; or 

(б) a member of the Indian Civil Service of not less than 

ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge ; or 

(c) a person having held judicial ofiSce not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years ; or 

(d) a person having been a pleader of a high court for n^ 

less than ten years.^ 

But not less than one-third of the judges, including the 
* See above, p. 57, • Digest, s. 96. 
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chief justice, must be barristers or advocates, and not less than 
one-third must be members of the Indian Civil Service.^ 

Every judge of a chartered high court holds of&ce during 
His Majesty’s pleasure,® and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council.® 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases.* 

The jurisdiction of the chartered high courts is regulated 
by their charters,® and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts.® They 
are also expressly invested by statute (24 & 25 Viet. c. 104, 
s. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to — 

(a) call for returns ; 

(b) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris- 
diction ; 

(c) make general rules for regulating the practice and pro- 

ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriff, and to 

the attorneys, clerks, and officers of the courts.’ 

But these rules, forms, and tables are to be subject to the 
previous approval of the Government of India or of the local 
government.® 

The business of the chartered high courts is distributed 
among single judges and division courts in accordance with 
rules of court, subject to any provision which may bo made 
by Act of the Governor-General in Council.® 

• 

’ Uigeat, 8. 96. ‘ Ibid. 97. ’ Ibid. 99. * Ibid. 100. 

‘ Printed in Statutory Ridas and Orders Revised, voL vi. 

' Uigeat, B, loi. 


’ Ibid. 102. 
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The Governor-General in Council may by order alter the 
local limits of the jurisdiction of the several chartered high 
courts, and authorize them to exercise jurisdiction over 
Christian subjects of His Majesty resident in Native States.^ 

The old enactments requiring the chartered high courts, in 
the exercise of their original jurisdiction with reference to 
certain matters of which the most important are inheritance 
and succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws or customs, to decide 
according to the law of the defendant, are still in force, sub- 
ject to such modifications as have been or may be made by 
Indian legislation.'^ 

Traces of the old confliets between the supreme court and 
the governor-general’s council are still to be found in enact- 
ments which exempt the governor-general, the governors of 
Bengal, Madras, and Bombay, and the members of their respec- 
tive councils, from the original jurisdiction of the chartered 
high courts in respect of anj-thing counselled, ordered, or done 
by any of them in their public caimcity, from liability to arrest 
or imprisonment in any civil proceeding in a high court, and 
from being subject to the crimmal jurisdiction of a high court 
in respect of any misdemeanour at common law or under any 
Act of Parhament.* Nor are the chartered high courts to 
exercise original jurisdiction ii- revenue matteis.^ 

The highest officials in India are exempted from the juris- 
diction of the Indian chartered high courts, but, under enact- 
ments which are still in force,® certain offences by persons 
holding office under the Crown in India are expressly made 
punishable as misdemeanours by the High Court in England. 
These offences are ; 

(1) Oppression of any of His Majesty’s subjects ; 

(2) Wilful breach or neglect of the orders of the Secretarjt, 

of State ; 


* Digest, 8. 104. 

* Ibid, 101. 


° Ibid. 105. 
• Ibid. 1 17. 


* Ibid, 108. 
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(3) Wilful breach of the trust and duty of office ; 

(4) Trading ; and 

(5) Receipt of presents. 

Under an Act of 1797 (37 Geo. Ill, c. 142, s. 28) any 
British subject 1 who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan to a native prince, is guilt5' of a misdemeanour. 

Any of these offences may be tried and punished in England, 
but the prosecution must be commenced witliin five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later.® 

Supreme authority over the army in India is vested by law The army 
in the Governor-General in Council.® Under the arrangements ^ 
made in 1905, as modified in 1909, the commander-in-chief 
of His Majesty’s Forces in India has charge of the Army 
Department, which to a certain extent corresponds to the 
War Office in England. Subject to the administrative con- 
trol of the Governor-General in Council, the same commander- 
in-chief is also the chief executive officer of the army. Under 
the system in force before the changes iutroduced by the Act 
of 1893 he held special command of the troops in the Bengal 
Presidency, and exercised a general control over the armies 
of Madras and Bombay. Each of these armies had a local 
commander-in-chief, who might be, and in practice always 
was, appointed a member of the governor’s executive council, 
and the local Government of the presidency had certain 
administrative powers in military matters. This system of 
divided control led to much inconvenience, and by an Act of 
1893 (56 & 57 Viet. c. 62) the offices of the provincial com- 
manders-in-chief were abolished, and the powers of military 

* This probably means any European British subject. Sec Digest, s. 118. 

* This is the period fixed by 2 1 Goo. IH, c. 70, s. 7. But the period under 

33 Geo. in, c. 52, s. 141, is six years from the commission of the offence 
and a shorter period is fixed by the general Act, 56 & 37 Viet. c. 61. See 
Digest, 8. 1 19. 

* See ibid. 36. 
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control vested in the Governments of Madras and Bombay 
were transferred to the Government of India. 

The administrative arrangements under the Act of 1893 
came into force on April i, 1895. The Ainiy of India was 
then divided into four great commands, each under a lieu- 
tenant-general. the whole being under the direct command of 
the commander-in-chief in India and the control of the Govern- 
ment of India. In 1904 one of the commands was abolished, 
and the army was organized in three commands and two 
independent divisions. In June, 1907, the three commands 
ceased to exist, and the Army m India was divided into two 
portions, viz. a Northern Army and a Southern Army, each 
under the command of a General Officer. The Northern Army 
comprises the Peshawar, Rawal Pindi, Lahore, Meerut, and 
Lucknow Divisions Avith the Kohat, Bannu, and Derajat 
independent Frontier Brigades ; Avhile the Southern Army 
comprises the Quetta, Mhow, Poona, Secunderabad, and 
Burma Divisions, together AAith tho Aden garrison. 

The army in India consists, first, of His Majesty’s British 
forces, Avhich are under the (imperial) Army Act, and, secondly, 
of native troojps, of Avhich the British officers are under the 
(imperial) Army Act, Avhilst the rernairrder are under the 
Indian Army Act, an Act of the Indian Legislature.^ In 
1913 the total strength was nearly 263,000 merr of all arms, 
of whom rather more tharr 78,000 (including the British 
officers of the Indian Armry) Avere British. This is exclusive 
of the active reserve, in process of formation, consisting of 
men who have served Avith the colours in the Native Army 
from 5 to 12 years, and numberuig noAv about 34,700 men, and 
of the volunteers, about 42,000 in number, eimolled under the 
Indian Volunteers Act (XX of 1869, as amendedby X of 1896). 

When the Native Army was reorganized in 1861, its British 
officers were formed into three ‘ staff corps,’ one for each cf 
the three armies of Bengal, Madras, and Bombay. The 
officers of the corps were, in the first instance, transferred 
‘ Act VIII of 1911. 
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from the East India Company’s army, and were subsequently 
drawn from British regiments. In 1891 the three staflE corps 
were amalgamated into a single bodj’-, known as the Indian 
Staff Corps. In 1902 the use of the term ‘ Staff Corps ’ was 
abandoned, and these officers are now said to belong to the 
Indian Army. The number of their establishment is nearly 
3,450. They are recruited partly from young officers of 
British regiments and batteries in India, but mainly by the 
appointment of candidates from the Ro3’al Military College, 
Sandhurst, to an unattached list, from which they are trans- 
ferred to the Indian Arm^' after a year’s duty with a British 
regiment in India. After passing examinations in the native 
language and in professional subjects, an officer of the Indian 
Army is eligible for staff employment or command in any 
part of India. The officers of the Indian Arm5^ arc employed 
not only in the Native Armj' and in military appointments 
on the staff, but also in a large number of civil posts. They 
hold the majority of appointments in the Political Depart- 
ment, and many administrative and judicial offices in non- 
regulation provinces. 

The Charter Acts of 1813 and 1833 provided for the appoint- 
ment of bishops at Calcutta, Madras, and Bombay, and 
conferred on them ecclesiastical jurisdiction and power to 
admit to holy orders. These provisions are still in force, ^ 
but the bishops who have been since appointed for other 
Indian diooeses, such as the diocese of Lahore, do not derive 
their authority from an^’ Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated bj' the King or by the Secretary 
of State in Council.* 

The provisions summarized above include all the matters 
relating to the administration of India which are regulated 
by Act of Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary 
appointments, and the like. 

' Digest, Bs. 110-12. 
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The salaries and alloAvances of the governor -general and 
the governors of Bengal, Madras, and Bombay, and of their 
respective councils, of the commander-in-chief, and of lieu- 
tenant-governors, are fixed by order of the Secretary of State 
in Council, subject to limits imposed by Act of Parliament.^ 
Return to Europe vacates the offices of the governor-general, 
of the governors of Bengal, Maclra.s, and Bombay, and the 
members of their respective councils, and of the commander- 
in-chief,® except that members of council can obtain six 
months’ leave of absence on medical certificate.® 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council.* 
If a vacancy occurs in the office of governor-general when 
there is no successor or conditional successor on the spot, the 
Governor of Bengal, Madras, or Bombay, whichever is senior 
in office, fills the vacancy temirorarily .® A temporary vacancy 
in the office of Governor of Bengal, Madras, or Bombay is filled 
by the senior member of council.® Provision is also made 
for filling temporary vacancies in the offices of ordinary or 
additional members of council. 

Absence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by rules made by the 
Secretary of State in Council.’ The distribution of patronage 
between the different authorities may also be regulated in 
like manner.® 

Adminis- The administrative arrar^cments which have been sura- 

arrangc- above depend mainly, though not exclusively, on 

meats not Acts of Parliament. To describe the branches of adminis- 
dependent 

on Acta tration which depend not on Acts of Parliament, but on 
ment. Indian laws or administrative regulations, would be beyond 
the scope of this work. For a descrii^tion of them reference 
should be made to such authorities as Sir John Strachey’s 

' Digest, s. 80. <> 

’ Ibid. 82. The precise clicct of the enactments reproduced by this 
section is far from clear, 

> Ibid. 81. * Ibid. 83. ‘ Ibid. St. 

• Ibid. 86. Ibid. 89. • Ibid. 90. 
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excellent book on India, ^ or the latest of the decennial reports 
on the moral and material progress of India. Only a few 
of them can be touched on lightly here. 

In the first place something must be said about the Indian 
financial system. The principal heads of Indian revenue, 
as shown in the figures annualty laid before Parliament, 
arc land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native Stales. The principal heads of expen- 
diture are debt services, military services, collection of 
revenue, commercial servicc.s, famine relief and insurance, 
and civil service. But during recent years the services 
grouped as commercial, namely, post office, telegraph, railways, 
and irrigation, have usuallj' shown a surplus, and have been 
a source of revenue and not of expenditure. The most im- 
portant head of revenue is the land revenue, a charge on the 
land which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodicall}' settled elsewhere. 

The central government keeps in its own hands the col- 
lection of certain revenues such as those of the Salt Depart- 
ment in Northern India, the Telegraph Department, and the 
revenues of Coorg, Ajmere, and the North-West Frontier 
Provinee, besides certain receipts connected with the Army 
and other services. It also deals directly with the expenditure 
on the Army and the Indian Marine, on certain military 
works, on railways and telegraphs, on the administration of the 
three small provinces vhosc revenue it receives, and on the 
mint, and with the greater part of the jmst office expenditure 
and of the political charges.® 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or local governments. But the whole of the income and 

‘ 4th edition by Sir T. W. Holdcracss, 191T. 

‘ On the relations between imperial and provincial finance, see the Resolu- 
tion of the Government of India, published in the Gazette of India of 
May 18, 1912. 
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expenditure, whether collected or borne by the central or 
by the local government, is brought into one account as 
the income and expenditure of the Indian Empire. 

From 1871 to 1903 the relations between central and pro- 
vincial finance were regulated by quinquennial contracts 
between the central and each provincial government. Under 
these contracts the whole, or a proportion, of certain taxes 
and other receipts collected by each provincial government 
was assigned to it for meeting a prescribed portion of the 
administrative charges within the province. Since 1903 these 
quinquennial contracts have gradually been replaced by 
contracts on a quasi-permanent basis. 

The provincial governments have thus a direct interest 
in the efficient collection of revenue and an inducement to 
be economical in expenditure, since savings effected by 
them are placed to their credit. But they may not alter 
taxation, or the rules under which the revenue is adminis- 
tered, without the assent of the Supreme Government. 
Subject to general supervision, and to rules and conditions 
concerning such matters as the maintenance of great lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in adminis- 
tering their share of the revenue. Any balance which a pro- 
vincial government can accumulate by careful administration 
is placed to its credit, but on occasions of extraordinary 
stress, as during the Afghan War, the central government has 
sometimes called upon local governments to surrender a share 
of their balances. 

As has been said above, the governors of Bengal, Madras, 
and Bombay are assisted by executive councils. A lieutenant- 
governor has, as a rule, no executive council,^ but has the help 
of a Board of Kevenue in the United Provinces, and of a 

* Under the Indian Councils Act, 1909, there is power to create 
executive councils for lieutenant-governors and such a couneil has been 
estahlished for Ilihar and Oiissa. 
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Financial Commissioner in the Punjab and Ihirma. Madras 
has also a Board of Revenue. Bengal has at present a Board 
of Revenue reduced to a single member, and a similar arrange- 
ment has been made for Bihar and Orissa. Each province 
has its secretariat, manned according to administrative 
requirements, and also .special departments, presided over b}' 
heads, such as the inspector-general of police, the commis- 
sioner of excise, the director of public instruction, the in- 
spector-general of civil ho.spitals, the sanitary commissioner, 
and the chief engineer of public rvork.s, for the control of 
matters which are under provincial, as distinguished from 
central management. There may Ire also special officers in 
charge of such matters as experimental farms, botanical 
gardens, home-breeding, and the like, which requhe special 
qualifications but do not need a large staff. 

The old distinction between regulation and non-regulation 
provinces^ has become obsolete, but traces of it remain in 
the nomenclature of the staff, and in the qualifications 
for administrative posts. The corres]ionding distinction in 
modern practice is between the regions which are under 
ordinary law, and the more backw'arrl regions, known as 
scheduled districts, which are under regulations made in 
exercise of the summary powers conferred by the Govern- 
ment of India Act, 1870 (33 Viet. c. 3).- 

In each province the most important administrative unit 
is the district. There are 267 districts in British India. 
They vary considerably in area and popidation, from the 
Simla district in the Punjab with loi square miles to the 
Upper Khyndwin in Burma with approximately 19,000 
square miles, and from the hill district of North Arakan 
with a population of 30,680 to Maimansingh Avith a popula- 
tion of 3,91:5,000. In the United Provinces the district 
has an average area of 1,500 or 2,000 square miles, with 

' Seo above, pp. loi, 102. 

‘ See above, p. 105, and Fast India (Frogreea and Condition) Decennial 
Report (1913), p. 62. 
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a population of 750.000 to 1,500,000. But in -ieveral pro- 

vinee.s, and especially in Madra.s, the di'^trict is niueh larger. 

The At the head of the district is the district magistrate, \vho 

district 

magis- in the old regulation provinces is styled the collector and 
hU^tafff elsewhere the deputy commisMoner. He is the local repre- 
sentative of the Government and his position corresponds 
more nearly to that of the French prefet than to that of any 
English functionary .1 

He has assistants and deinitie.s varying in number, title, 
and rank, and his district is subdivided for administrative 
purposes into charges which Irear different names in different 
parts of the country. 

In most parts of India, but not in IMadras. districts are 
grouped into divisions, under commissioneis, uho stand 
between the district magistrate and his local government. 

If the district is, par exedkner, the administrative unit of 
the Indian country, the rillage may be sniil to be the natural 
unit. It answers, very roughly, to the English civil parish 
or the continental commune, and it is employed as the unit 
for revenue and police purposes. Its organization differs 
much in different parts of India, but it tends to be a self- 
sufficing community of agriculturists. It has its headman, 
who in some provinces holds small police powers ; its accoun- 
tant, who keeps the I'ecoi’d of the State dues and rnairrtains 
the revenue and rent rolls of the milage : arrd its watchman 
and other menials. In Bengal the village system is less 
developed than elsew'here. 

Municipal Under various Acts of the central and local Indian 
trict legislatrrres municipal and district councils have been estab- 
counrih. several provinces of India with limited powers 

of local taxation and adnrinistration. This system of local 
govermnent received a considerable extensiorr under the 
viceroyalty of Lord Riporr.- u 

‘ See Strachey, 392. East India (Progivsa and Condition) Decennial 
Report (1913), p. 63. 

* See Go\ criiincnt of India Acts T, XIV, XV, and XX of 1SR3, XlII and 
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Reference lias hei-n in.iik* aliove to the four ehartereil high Judicial 

arraiigc- 

courts. But the tei m ■ high court as used in Indian mcnis. 
legislation,*- includes also the chief courts of those parts of 
British India -n-hich are outside the jurisdiction of the char- 
tered high courts. These are the chief court of the Punjab, 
established in iS66. the chief court of Lower Burma, established 
in 1900. and the cciuit> nf the judicial commissioners for 
Oudh, the Central PruYinrt^. I'pper Burma. Berar and 
Sind. The Punjab chid cmiit has at present eight judges, 
the Lower Burma chief couit tive. The provinces of Bihar 
and Orissa and of As-.ain ,u>- under the jurisdiction of the 
Calcutta high court. 

These non-eharteied high couits exereiac with respect to the 
courts subordinate to them the like appellate jurisdiction, and 
the like powers of revision uiid supervirion, as are exercised by 
the chartered courts, and their decisions are subject to the 
like appeal to the judicial committee of the Privy Coiiiioil. 

The procedure of the seveial civil courts is reguliiti'il by i'liil 
the general Code of Civil Procedure, but tlieir iiomcncliiliu’t', iiicUna. 
classification, and jniUdiction depend on Aels pnHSvtl for 
the different provinces. There is usually a distrioli jtldgo 
for a district or group rif di-fricts, whose court is tlU' ehh'f 
civil tribunal for the distiict or group, niid who UHUtiU,V 
exercises criminal juri-'lir-tjon also as a scBsions jiulgo, Thew 
are suborrlinate judge-! -with k-sser Jiiiisilictiim, and holott 
them there are the e-ouim of the iniiiisif, or of noniP 
judge with a simiUi title, 7 'hc light of iipp.'id frniu thwt* 
courts is regukte-d hy the nj/.eial Act, and by tho fiTOvltdyas 
of 8. 100 of the Code of Civil J'rocedufc* (Aft V of IQOS) SS to 
second appeals. In the prcflidiniey towns, ftnd In home othw 
places, there are also sroal) ntum coiu'th Pjmvt'lhine final jinis-- 
diction in ^etty cases. 


XVII of 1S84 J A't III ,,I ; |)n)ii)i 4 V Ai-lh f ftttrt IS 0! i 

Madias Act? IV and V ol nouM «t dihBh Abls lldtBsWrfe 
aud re-enacted. 

’ See s. r24) rd the Iwltm fJprwwl(#4UB(i4 Art ( 3 f uf 
M ^ 
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The constitution, jurisdiction, and procedure of criminal 
courts are regulated by the Code of Criminal Procedure, 
which was last re-enacted in 1898 (Act V of 1898). In 
every province, besides the high court, there is a court of 
sessions for each sessional division, which consists of a district 
or group of districts. The judge of the court of sessions 
also, as has been seen, usually exercises civil jurisdiction as 
district judge. There may be additional, joint, and assistant 
sessions judges. There arc magistrates of three classes, first, 
second, and third. Por each district outside the presidency 
towns there is a magistrate of the first class called the district 
magistrate, with subordinate magistrates under him. Por 
the three presidency towns there are special presidency 
magistrates, and the sessions divisions arrangements do not 
apply to these towns. 

A high court may pass any .sentence authorized by law. 
A sessions judge may pass any sentence authorized by law, 
but sentences of death must be confii’med by the high court. 
Trials before the high court are by a jury of nine. Trials 
before a court of sessions are either by a jury or Avith assessors 
according to orders of the local Government. 

Presidency magistrates and magistrates of the first class 
can pass sentences of imprisonment up to two years, and 
of fine up to 1,000 rupees. They can also commit for trial 
to the court of sessions or high court. 

Magistrates of the second class can pass sentences of 
imprisonment up to six months and ot fine up to 200 rupees. 

Magistrates of the third clab.s can pass sentences ot imprison- 
ment up to one month and of fine Tip to fifty rupees. 

In certain parts of British India the local Government 
can, under s, 30 of the Code of Criminal Procedure, invest 
magistrates of the first class Avith poAA'er to try all offences 
not punishable AA'ith death. u 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially so erapoAvered, magistrates 
of the second e]a.ss, can ]iass sentences of AA'hipping. 
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A judge or magistrate cannot try a Euroipeau British 
subject unless he is a justice of the jieacc. High court judges, 
sessions judges, district magistrates, and presidency magis- 
trates are justices of the peace ex officio. In other cases 
a justice of the peace must be a European British subject. 
If a European British subject is brought for trial before 
a magistrate he may claim to Ire tried by a mixed jury. 

India, as defined by the Interpretation Act, 1889 (52 
& 53 Viet. c. Oj, s. 18), and by the Indian General Clauses 
Act (X of 1897, s. 3 (27)), includes not only the territories 
comprised in British India, that is to say, the territories 
under the direct sovereignty of the Crown, but also the terri- 
tories of the dc23cndent Native States. These are upwards 
of 600 in number. They cover an area of nearly 700,000 
square miles, and contain a population of about 62,500,000. 
Their total revenues are estimated at nearly Bx. 20,000,000.^ 
They differ from each other enormously in magnitude and 
importance. The Nizam of Hyderabad rules over an area of 
83,000 square miles and a population of more than 11,000,000. 
There are petty chiefs in Kathiawar whose territory consists 
of a few acres.^ 

The territory of these States is not British territory. Their 
subjects are not British subjects. The sovereignty over 
them is divided between the British Government and the 
ruler of the Native State in jrroportions which differ greatly 
according to the history and importance of the several States, 
and which are regulated )jartly by treaties or less formal 
engagements, partly by saiiads or charters, and partly by 
usage. The maximum of sovereignty enjoyed by any of 
their rulers is re2)resented by a prince like the Nizam of 
Hyderabad, who coins money, taxes his subjects, and inflicts 
a 

' R-x = tens of ruxicDs. 

* For further details as to the Xalivo Stales sec East India (Moral and 
Material Progress) Decennial Ru2)ort (1913), iip. .29-49 ; and on the general 
2)05ition of these Slates sec ; — ^TupiJcr, Oar Indian Pi oiei.loi ule ; Ijoe-Warner, 
Protected Princes of India ; Strachey, India, cli. xxiv ; Westlake, Chapters on 
Principles of International Law, oh. x ; and below. Chapter V. 
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capital piimshmeiit tvithoiit appeal. The minimum of 
sovereignty is rcijreseutccl by the lord of a fen acres in 
Kathiawar, who enjoys immunity from British taxation, 
and exercises some shadow of judicial authority. 

But in the case of every Native 8tatc the British Govern- 
ment, as the paramount Power, — 

(1) exercises exclusive control over the foreign relations of 

the State ; 

(2) assumes a general, but limited. responsibilil\ tor the 

internal peace of the State ; 

(3) assumes a siiecial responsibilitj- Jor the satetj and 

welfare of British subjects resident in the State; 

and 

(4) requires subordinate co-operation in the task of re- 

sisting foreign aggres,sion and maintaining internal 

order. 

It follows from the cxcliusivc control exercised by the 
British Government over the foreign relations of Native 
States, that a Native State has not any international exis- 
tence. It does not, as a separate unit, form a member of 
the family of nations. It cannot make w ar. It caimot enter 
into any treaty, engagement, or arrangement with any of 
its neighbours. If, for instance, it wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
but by means of rules or orders framed by an officer of the 
British Government on the application of the jraitics to the 
dispute. It cannot initiate or maintain diplomatic relations 
with any foreign Power in Europe, Asia, or elsewhere. It 
cannot send a diplomatic or consular officer to any foreign 
State. It cannot receive a dijjlomatic or consular officer 
from any foreign State. Any attempt b}' the ruler of a Native 
State to infringe these rules would be a breach of the duty 
he owes to the King-Emperor. Any attempt by a foreign 
Pow'cr to infringe them would be a breach of international 
law. Hence, if a subject of a Native State is aggrieved by 
the act of a foreign Power, or of a subject of a foreign Power, 
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redress must be sought by the British Uovernmeiit ; and, 
conversely, if a subject of a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must proceed 
through the British Government. Consequently the British 
Government is in some degree responsible both for the pro- 
tection of the subjects of Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers when within the territorial 
limits of Native States. And, as a corollary from this respon- 
sibility, the British Government exercises control over the 
Ijroteoted class of peisons in each case. 

The British Government has recognized its responsibility 
for, and asserted its control over, subjects of Native Indian 
States resorting to foreign countiics by the Orders in Council 
which have been irrade for regulating the exercise of British 
jurisdiction hr Zanzibar, Muscat, and elsewhere. By these 
orders provisiorr has been nrade for the exercise of jurisdiction, 
irot oirly over British subjects m the proper seirse, but also over 
British-protected srrbjects, that is, persorrs who by reason 
of being subjects of prhiccs and States iir Irrdia in alliance 
with His Majesty, or otherwise, are eirtitlcd to British pro- 
tection. Aird the same responsibility is recognized in more 
general terms by a scctioir in the Foreigir Jurisdiction Act, 
i8go (53 & 54 Viet. c. 37, s. 15), which declares that where any 
Order in Council made in pmsuance of the Act extends to 
peisons enjoying His Majesty’s protection, that expression 
is to include all subjects of the several prmces and States 
in India. 

The consequences which How from the duty and power 
of the British Government to maintain order and peace in the 
territories»of Native States have been developed at length by 
£ir C. L. Tupper and Sir William Lee- Warner. The guarantee 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a correspondmg guarantee 
to his subjects against intolerable misgovernment. The 
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degree of niiijgoveniineiit tvhich should be tolerated, and 
the consequences which should follow from transgression of 
that degree, are political questions to be determined with 
reference to the circumstances of each case.^ 

The sjieoial responsibility assumed bj' the British Govern- 
ment for the safety and welfare of British subjects, whether 
English or Indian, within the territories of Native States, 
involves the exercise of very extensive jurisdiction within 
those territories. The territories of British India and of the 
Native States are inextricably interlaced. The territories of 
the Native States are intersected by British raihvay lines, 
postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
Native territory for pui’poses of trade and otherwise. For 
each Native State there is a British political officer, represent- 
ing the civil authority exercised by the paramount pow’ei', 
and in each of the more important States there is a resident 
political officer with a staff of subordirrates. Detachments 
of British troops occupy cantonments in all the more impor- 
tant military positions. 

For the regulation of the rights and iirtcrests arising from 
this state of things an extensive judicial machinery is required. 
It varies in character in different places, and its pow’crs are 
not everywhere based on the sarrre legal principles. For the 
proper control of the railway staff it has sometimes been 
fourrd rrecessary to obtain a formal cession of the railw'ay 
larrds. Itr other cases, a cession of jiirisdictiorr withiir those 
larrds has been corrsidcred sufficient, lire jurisdictioir exer- 
cised in cairtorrments has been soirretinrcs based on the 
extra-territorial character asserted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the L'esidencies 
and other stations occupied bj' political officers.* « 


^ The recent tendency to leave groalor fieedom of administration to the 
rulers of Native States is illustrated by the Mysore Treaty of 1913. 

’ See below, Chapter V. 
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The duty iueumbent ou Native States of subordinate Subor- 
co-operation in the task of resisting foreign aggression has military 
been recognized and emphasized by arrangements which 
were made during Lord Dufforin’s viceroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make them fit to 
take the field side by side nith British troops, tlther States 
have engaged to furnish transport corps. The total number 
of these contingents is about 22.000 men. The officers and 
men are, to a great extent, natives of the State to which they 
belong, but they are inspected and advised by British officers.^ 

The result of all these limitations on the powers of the Excep- 
Native Indian States is that, for purposes of international position 
law, they occupj' a very special and exceptional position, 

‘ The principles of international Ian declared a resolution of States, 
the Government of India in 1891,* ’ have no bearing upon the 
relations between the Government of India as representing 
the Queen-Empress on the one hand, and the Native States 
under the sovereignty^ of Her Majesty^ on the other. The 
paramount supremacy of the former presupposes and implies 
the subordination of the latter.’ 

* Strachey, India, p. 493. 

’ Gazette of India, No. lyoo E, August 21, 1891. 
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DIGEST or STATUTOBY ENACTMENTS RELATING TO THE 
GOVERNMENT OF INDIA 

N.S. — T/ic marginal references in square brackets [ J indicale Ike enacliiiciils 
reproduced. 

PART I. 

The Secretary of State in Council. 

The Crown. 

1 . — British India (a) is governed by and in the name of His 
Majesty the ICing (J), and all rights which, if the Government 
of India Act, 1858, had not been passed, might have been 
exercised by the East India Company in relation to any 
territories, may be exercised by and in the name of His 
Majesty as rights incidental to the government of British 
India (c). 

{a) The expressions ‘ British India ’ and ‘ India ’ are defined by 
s. 124 of this Digest, in accordance with the Interpretation Act, 1889 
(52 & 53 Viet. c. 63, s. i8), and the Indian General Clauses Act (X of 
1897, s- 3 (7) (27) )• 

The language used in the Act of 1833 (3 & 4 Will. IV, c. 85, s. i) 
was : ‘ the territories now in the possession and under the govern- 
ment of the said company.’ A similar expression was used in the 
Indian Councils Act, 1861 (24 & 25 Viet. c. 67, s. 22). Hence questions 
arose as to the application of tho Acts to territories subsequently 
acquired. Those questions have, however, now been set at rest by 
s. 3 of the Indian Councils Act, 1S92 (55 & 56 Viet. c. 14), which 
expressly declares the applicability of the Acts of 1833 and 1861 to 
territories subsequently acquired. 

(6) The Royal Titles Act, 1876 (39 & 40 Viet. c. io\, authorized 
the Queen, with a view to the recognition of the transfer of the govern- 
ment of India from tho East India Company to the Crown, by Royal 
Proclamation, to make such addition to the stylo and titles apper- 
taining to the Imperial Crown of tho TJnilcd Kingdom and its depen- 
dencies as to Her Majesty might seem meet. Accordingly tho Queen, 
by proclamation dated April 28, 1876, added to her style and titles 
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the ‘Indiae ImiJer.Unx, or Ejiiprcsv of India' (Loudon 

Grazette, April 2S, iS,'6. 20(1-1. and ‘Emperor of India' forms part 
of the title of the present King. 

(c) These rights include the right to acipiirc and cede territorj'. 
See Lachmi Xarai/an v. Haja Praiah Singh. I. L. E, c All. 1. and p, 36 
above, and note (o) to s. 36 below. 


Thr Sicrciart) of Siak. 

2 . — (1) Subjeet to the provisions euibodicil m this Digest, The Seem- 

taiy of 

one of His Majestv's principal Secretaries of State (in this giaie. 
Digest referred to as ' the Seeretary of Slate ’) has and ylcLc.' 
performs all such or the like powers and duties in anjTvise 106, b. 3. J 
relating to the government or revenues ot India (a), and all 
such or the like pow ers over all ofdcers ajipoiuted or continued 
under the Govenimeiit of India Aet, 1858, as, if that Act had 
not been passed, might or should have been exercised or per- 
formed by the East India Company, or by the Court of Directors 
or Court of Proprietors of that Company, cither alone or by the 
direction or with the sanction or approbation of the Com- 
missioners for the Allairs of India, in relation to that govern- 
ment or those revenues and the officers and servants of that 
Company, and also all such powers as might have been exercised 
by the said Commissioners alone (b). 


(2) In particular, the Secretary of State may, subject to 
the provisions embodied in this Digest, superintend, direct, c. 85, s. 
and control all acts, operations, and concerns which m anywise ‘ ‘ 
relate to or concern the government or revenues of India, and 


all grants of salaries, gratuities, and allowances, and all other 


payments and charges whatever out of or on the revenues of 


India. 


(3) Any warrant or Avrithig under His Majesty’s Koyal U.i & 

j j* * icu 0* 

bigii Manual which, before the passing of the Govcrimient ol 106, e. 3.] 
India Aetj'^SsS, was required by law to be countersigned by the 
f)resident of the Commissioners for the Affairs of India must 
ill lieu thereof be countersigned by the Secretary of Stale (f). 

(4) There are paid out of the revenues of India to the 
Secretary of State and to his midcr secretaries rcsiieetively, nxj. s. ( 5 .] 
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the like yearly salaries as may for the time being bo paid 
to any other Secretary’ of State and his under secretaries 
respectively (d). 

(a) The term ‘ revenues of India ’ is retained here and elsewhere, 
though in an Act of Parliament it might now be more accurate to speak 
of the revenues of British India. 

(J) The Secretary of State is the minister through whom the autho- 
rity of the Crown over India is exercised in England, and thus corre- 
sponds roughly to the president of the Board of Control (Commissioners 
for the Affairs of India), under the &5’sfem which prevailed hefore the 
Act of 1858. He is appointed by the delivery of the seals of office, and 
appoints two under secretaries, one i^ermanent, who is a member of 
the Civil Service, the other parliamentary, who changes with the 
Government. The Act of 1858 authorized the appointment of a fifth 
principal Secretary of State, in addition to the four previously existing 
(Home, Foreign, Colonial, and War). 

The office of Secretary of State is constitutionally a unit, though there 
are five officers. Hence any Secretary of State is capable of performing 
the functions of any other, and consequently it is usual and proper to 
confer statutoiy powers in general terms on ‘ a (or *• the ") Secretary 
of State ’, an expression which is defined by the Interpretation Act, 
1889, us meaning one of Her Majesty’s principal Secretaries of State. 
But in matters relating to India there are certain functions which must 
bo exercised by the Secretary of State in Council. See Anson, Law and 
Custom of the Constitution (third edition), vol. ii, pt. i, 168 ; pt. ii, 85, 86. 

(c) See e.g. the provisioim as to removal of officers below, s. 21. 

(d) i.e. £5,000 to the Secretary of State, £2,000 to the permanent 
Under Secretary, and £1,500 to the Parliamentary Under Secretary. 


The Council of India. 

The 3 . — (i) The Council of India consists of such number of 

rf India, ineitibers, not less than ten and not more than fourteen, as 

Viot*c^ the iSecretary of iStato may from lime to time determine (a). 

filling any vacancy in the Council of India 

32 & 33 is vested in the Secretary of State. 

Viet. c. 

S)y, ss. I, (3) Unless at the time of an appointment to fill a vacancy 
7Edw.Vll, in the Council of India nine of the then existing meirioers of the 
council are persons who have served or resided in British India* 
(6) for at least ten years, and have not last left British India 
more than five years before the date of their appointment, 
the person appointed to fill the vacancy must be so qualified. 
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(4) Every memhei' of the Coiiiieil of India holds office, 
except as by this section provided, for a term of seven years (c) . 

(5) The Secretary of State may for siiecial reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for the reappointment 
must Ire set forth in a minute signed by the iSecrctary of 
State and laid before both Houses of Parliament. Save as 
aforesaid, a member of the ('onncil of India is not capable 
of reappointment. 

(0) Any member of the ('onncil of India may. by writing 
signed by him. resign hi.s office. The instrument of resigna- 
tion must be recorded in the minutes of the council. 

(7) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 
of Parliament. 

(8) There is paid to each member of the Council of India 
out of the revenues of India the amiual salary of one thousand 
pounds (d). 

(a) The Council of Indi.-! is, in a certain, but very limited, sense 
the successor of the old Court oi Directors. Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Crown, and 
seven elected, in tlio first instance, by llte Court of Directors, and 
subsequently by the council itself. The members of the council held 
office during good behaviour, but were removable on an address by 
both Houses ot Parliament. By an Act of 1869 (32 & 33 Viet. c. 97) 
the right of filling all vacancies in the council was vested in the Secretary 
of State, and the tenure was changed from tenure during good be- 
haviour to tenure for a term of ten years, with a power of reappoint- 
ment for five years, ‘for special reasons.’ By an Act of 1889 (52 & 
53 Viet. c. 65) the Secretary of State was authorized to abstain from 
filling vacancies in the council until the number should bo reduced 
to ten. An Act of 1907 (7 £dw. VII, c. 35) repealed the Act of 1889 
and made the provisions reproduced in subs. (i). The Act of 1907 
also reduced the salary of Members of Council thereafter appointed 
{fom £1,200 to £1,000, the term of office from ten to seven years, and 
the period between a merabci'’.s last service in India and his appoint- 
ment to the council from ten to five yeans, 

(6) It will be observed that service or residence in British India 
(see 21 & 22 Viet. c. 106, s. i), not in India, is the qualification. 



174 GOVERNMENT OF INDIA [cit, 

(c) For members iippoiiitecl licforc Aiigust 28, 1007, tbo term of 
office is ten yoara. 

(i) For members appointed before August 28, I'Vy, tbe salary is 
£1,200. 


Scat in 4. A member of the Council of India is not capable of 
sitting or voting in Parliament. 

f(w Padia- This restriction applies to seats in ))oth Houses of Parliament, 
ment. 

Viefo^ 5. If at any time it appeals to Parliament ex])edient to 

iq6,s. 12 .] reduce the number or otherwise to deal nith tlie constitution 

Claims to Council of India, a member of that council is not 

compensa- ’ 

tion. entitled to claim any compensation for the los.s of his office, or 
Viet* for any alteration in the terms and conditions under which his 
97>S'7-1 office is held, unless he has served in his office for a period of 
ten years. 

This enactment is contained in the Act of 1869 wliich changed the 
tenure of members of council. The term of office has now been reduced 
to seven years. 


Duties of 
council. 

|2I &22 
Viet, c, 
106, s. 19.] 


Powers of 
council. 

[21 & 22 
Viet. c. 
106, s. 22.] 
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6. The Council of India, under the direction of the 
Secretary of State, and subject to the provisions embodied in 
this Digest, conducts the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. 

7. — (i) All powers required to be exercised by the Secretary 
of State in Council, and all poivers of the Council of India, 
may be exercised at meetings of the council at which not 
less than five members are present. 

( 2 ) The Council of India may act notwithstanding any 
vacancy in their number. 

8. — (i) The Secretary of State is the president of the 
Council of India, with power to vote. 

( 2 ) The Secretary of State in Council may appoint anj 
member of the Council of India to be vice-president thereof, 
and the Secretary of State may at any time i-emove any 
person so appointed. 
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(3) At every meeting oi' tlie Oounoil of India the Secretary 
of State, or in his absence the \dce-preBident, if present, or 
in the absence of both of them, one of the members of the 
council, chosen by the memljers present at the meeting, 
presides. 

9 . Meetings of the Council of India are convened and held 
when and as the Secretary of State directs, but one such 
meeting at least must be held in every week. 

10 . — (i) At any meeting of the Council of India at which 
the Secretary of State is piesent, if thei-e is a difference of 
opinion on any question, except (a) a question with respect to 
which a majority of votc.s at a meeting is by this Digest 
declared to be necessary, the determination of the Secretary of 
State is final. 

(2) In case of an equality of votes at any meeting of the 
council the person presiding at the meeting has a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State require the approval in ^mting of 
the Secretary of State. 

(4) In case of difference of opinion on any question decided 
at a meeting of the council, the Secretary of State may 
require that his opinion and the reasons for it be entered in 
the minutes of the proceedings, and any member of the 
council who has been present at the meeting may require that 
his opinion and any reasons for it that he has stated at the 
meeting be also entered in like manner. 

(a) A majority of votes is necessary for decisions on the following 
matters : 

1. Appropriation of revenues or property, s. 23. 

2. Issuing securities for money, s. 28. 

3. Sale or mortgage of property, s. 31. 

4. Contracts, s. 32. 

5. Attention of salaries, s. 80, 

6. Furlough rules, s. 8g. 

• 7. Indian appointments, s. go. 

8. Appointments of natives of India to ofiSces reserved for Indian 
Civil Service, s. g4. 

g. Provisional appointments to posts on the Governor-General’s 
Council, s. 83, and to reserved offices, s. 95. 
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Commit- 11 . The Secretary of State may constitute committees of 
tecs of 

council, the Council of India for the more convenient transaction of 
Vio*c^ business, and direct what departments of business are to be 
106,8. 20.] under those committees respectively, and generally direct the 
manner in which all business of the council or committees 
thereof is to be transacted (u). 

(a) The existing eomraittees are Finance. Political and Secret, 
jVIilitary, Revenue and Statistic^, Public Works, Stores, and Judicial 
find Public. 


Orders and Dispatches. 

Submis- 12 . — (i) Subject to the provisions (a) embodied in this 

hion of . . 

orders, &e. Digest, every order or communication proposed to be sent to 

andreeord I*idia, and every order proposed to be made in the United 

ofopinions Kingdom by the Secretars’ of State under the Government of 
thereon. ° 

[21 & 22 India Act, 1858, must, unless it has been submitted to a meeting 
Viet. 0. 

106, es. of the Council of India, be deposited in the council room for 
24. 25-] the perusal of all members of the council during seven days 
before the sending or making thereof. 

(2) Any member of the Council of India may ivcord, in 
a minute-book kept for that purpose, his opinion with respect 
to any such order or communication, and a copy of every 
opinion so recorded must be sent forthwith to the Secretary 
of State. 

(3) If the majority of the Council of India so record their 
opinions against any act proposed to be done, the Secretary of 
State must, unless he defers to the opinion of the majority, 
record his reasons for acting in opposition thereto. 

(a) The qualifications relate to urgency orders under s. 13 and 
secret orders under s. 14. 

Provi- 13 . — (i) Where it appears to the Secretary of State that 

cases of the dispatch of any communication or the makiig of any 
f'cT™ 2^ order, not being an order for which a majority of yotes at % 
Viet. c. meeting of the Council of India is by this Digest declared to 
be necessary (o), is urgently required, the communication may 
be sent or order made, although it has not been submitted to 
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a meeting of the Council of India or deposited for the perusal 
of the members of that council. 

( 2 ) In any such case the Secretary of State must, except 
as by this Digest provided (6), record the urgent reasons for 
sending the communieation or making the order, and give 
notiee thereof to every member of the council. 

[а) See note on s. 10. 

( б ) The exception is under the next section, 3. 14. 

14. — (i) Where an order concerns the levying of war or 
the making of peace, or the treating or negotiating with any 
prince or State, or the policy to he observed with respect to 
any prince or State, and is not an order for which a majority 
of votes at a meeting of the Council of India is by this Digest 
declared to be necessary («), and is an order uhich in the 
opinion of the Secretary of State is of a nature to require 
secrecy, the Secretary of State may send the order to the 
Governor-General in Council or to any Governor in Council or 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording or 
giving notice of the reasons for making the order (6). 

( 2 ) Where any dispatch from the Governor-General in 
Council, or from a Governor in Council, concerns the govern- 
ment of British India, or any of the matters aforesaid, and 
in the judgement of the authority sending the dispatch is of 
a nature to require secrecy, it may be marked ‘ Secret ’ by 
the authority sending it ; and a dispatch so marked is not 
to be communicated to the members of the Council of India 
unless the Secretarj’^ of State so directs, 

(ft) Sec note on s. 10. 

(6) The Act of 1784 (24 Goo. Ill, sess. 2, c. 25), which constituted 
the Board of ®ontrol, directed that a committee of seorccj', consisting 
of not more than tlirco members, should be formed out of the directors 
orthe Company, and, when the Board of Control issued orders requiring 
secrecy, the committee of .secrecy was to transmit the orders to India, 
without informing the other direetor.s. (See above, p. 63.) These 
directions were reproduced by the Charter Act of 1793 (33 Geo. Ill, 
c. 52, ss. 10, 20), and by the Charter Act of 1833 (3 k 4 Will. IV, c. 85, 

XT 
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BS. 35, 3(5). The Government of India Act, 185S (21 & 22 Viol. c. loO, 
s. 27), direetod that orders which formerly went through the secret 
committee need not be communicated to the council, unle^'l they were 
orders for which a majority of votes of the council was re(juired. There 
are similar provisions as to dispatches from India. ‘ Secret ’ orders 
are usually cominunioated to the Political and Secret Committee of the 
council. (Sea above, s. ii.) 

Signature 15 . — (i) Every order or communication sent to India, and 

^rcss of expressly provided by this Digest] every order made 

orders, &c. United Kingdom in relation to the govcniinent of India 

[21 & 22 ° ° 

Viet. 0. under this Act, must be signed bv the Secretary of State (a). 
106 8. 19.] 

(2) Every dispatch from the Governor-General in Council 
or from a Governor in Council must ])c addressed to the 
Secretary of State ( 6 ). 

(fl) This reproduee.s the existing enactment, hut of course applies 
only to official orders and communications. It is not clear to what 
provisions (if any) the saving refers. 

(b) This recognizes the right of the Governments of Bengal, Madras, 
and Bombay to communicate directly with the Secretary of State, 
a right derived from a time when Madras and Bombay constituted 
independent presidencies together with the Presidency of Bengal, and 
before a general Government of India had been established. 

Communi- 16 . 1111611 any order is sent to India directing the actual 

Parha-*° commencement of ho.stililics by His Majesty’s forces in India, 

mentas gf order having been sent must, unless the order 

to orders ° 

for c()m- has in the meantime been revoked or suspended, be communi- 
hostilitFes. caled to both Houses of Parliament within three months after 
Vic? c" sending of the order, or, if Parliament is not sitting at the 

]oG,s. 54.] expiration of those three months, then within one month after 
the next meeting of Parliament (n). 

{a) See also s. 24. 

Corro- 17 . It is the duty of the Governor-General in Oouiioil to 
spondence .transmit to the Secretary of State constantly and diligently 
Ccnoral” exact particular of all advices or intelligence, and of all 
with See- transactions and matters, coming to the knowledge of the 

rctiiiy oT 

.state, Governor-General in Council and relating to tlic govcriuiiefit, 
Ili^*63, commerce, revenues, or aliairs of India (a). 

Pd (o) This reproduces an enactment contained in the Regulating Act, 

I 773 i by which Warren Hastings and his successoiv were directed to 
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eorrespoml regularly with tlio Court of Directors at home, but its 
ro-cnaotinent would probably not be considered necessary at the 
present day. 

Establishment of Secretary of State. 

18 . — (i) No addition maj- be made to the establishment of Estoblish- 

tho iSecrefaiy of State in Oonncil, nor to the salarie.s of the theSecie- 

persons on that establishment, except by an order of His 

Majesty in C'onncil, to be laid before both Houses of Par- 1 21 *22 

Viet. c. 

liaincnt within fourteen days after the making thereof, or, if 106,39. 15, 
Parliament is not sitting, then within fourteen daj's after the 
next meeting of Parliament. 

(2) The regidatioiis made by His Majesty for examina- 
tions, certificates, probation, or other tests of fitness in relation 
to appointments to junior situations in the civil serviee apply 
to such appointments on the said establishment. 

(3) The Secretary of State in Council may, subject to the 
foregoing provisions of this section, make all appointments 
to and promotions in the said establishment, and may 
remove any officer or servant belonging to (he c.stablish- 
ment {«). 

(rt) This is the enactment by which (be -.taff of the India Office is 
regulated. 

19 . His Majesty may by waiTant under the Royal Sign Penaiona. 

[21 & 22 

iVrauual, countersigned hy the Chancellor of the Exchequer, Vict. c. 
grant to any sceretary, officer, or servant appointed on the 
establishment of the Secretary of State in Council such com- 
pensation, superannuation, or retiring allowance, or to his 
legal personal reirresentative such gratuity, as may be granted 
to persons on the establishment of a Secretary of State under 
1 he laws fouthe time being in force concerning superannuations 
iyid other allowances to persons having held civil offices in the 
public serviee, nr to]ierson a 1 representatives of sueh peisons {a). 

(a) Tilts gives the staff of the India Offiee pensions on the civil 
serviee sc-ale, i.c. one-sixtieth of amuial .salary for eaoli year of service, 

N 2 
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[cit. 

subject to certain conditions and restrictions, or, since the Super- 
annuation Act of igog, one-eightieth of annual salary and a lump sum 
in addition. 


Indian Appointments. 

[ai & 22 20 . — (i) Except as provided by this Digest, all powers of 

Cf * 

io6,s. 37.] making regulations in relation to appointments and admis- 
sions to sertdee and other matters connected therewith, and of 
altering or revoking such regulations, which, if the Government 
of India Act, 1858, had not been passed, might have been 
exercised by the Court of Directors or Commis.sioners for the 
Affairs of India, may be exereised by the Serretary of State 
in Council. 

(2) Provided thal in any regulations for the time being in 
force for the organization of the Indian Army provision must 
be made for the benefit of the sons of persons who have served 
in India in the military or civil service of the Crown or of the 
East India Company equally advantageous with the provisions 
as to military cadetships in the Indian Army which were in 
force before the twentieth day of August one thousand eight 
hundred and sixty, and the selection of such persons is to 
be in accordance with regulations made by the Secretary 
of State (a). 

(a) Sections 33, 34, 35, and 36 of the Government of India Act, 1858. 
run as folIow.s : 

‘ 33. All appointments to cadetships, naval and mililaiy, and all 
admissions to .service not herein otherwise expressly provided for, 
shall be vested in Her Jlajcsty ; and the names of persons to be from 
time to time recommended for such cadetships and .service shall he 
submitted to Her Maje.5ty by the Secretary of State. 

‘ 34. Regulations shall be made for admitting any persons, being 
natural-born subjects of Her Majesty (and of such age and qualifica- 
tions as may be prescribed in this behalf), who may be desirous of 
becoming candidates for cadetships in the engineers and in the artiller}', 
to be examined as candidates accordingly, and for pry, scribing the 
branches of knowledge in which such candidates shall be examined, 
and generally for regulating and conducting such examinations. * 
‘ 35. Not less than one-tenth of the whole number of persons to be 
recommended in any year for military cadetships (other than cadet- 
ships in the engineers and artillery) shall be selected according to such 
regulations as the Secretary of State in Council may from time to time 
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lUdke in tins behalt tioin among tlie sous ot poisons who have served 
in India in the militaiy oi onil seiMco oi Hei Majesty, oi of the East 
India Company 

‘ 36 E'o-opt as aioiesaid, all persons to be lecoininended toi mihtaiy 
cadetships shall be nominated bj' the Secietaiy ot iState and membeis 
ot council, so that out ot seseuteen nominations the Secietaiy of State 
shall have two, and each niembei ot council shall have one, but no 
pel sou so noimnated shill be lecommcndcd unless the nomination be 
appioved ot by the Secietaiy of State in Council ’ 

When the tio\ einmeiit ot India Act, 185b, passed, and foi some yeais 
itteiwaicls, the Indiin Aimy (tikiiig Euiopean and Natiio togethei) 
was othceied in two ways A ceitain numbei ot cadets weie appomted 
to Addiscoinbe, and thence, acooiding to then success m passing the 
college ovammation, went to India in the tngmeeis, aitdleiy, 01 m- 
tantiy Otheis icceiied diiect cvdetships, and went to India without 
pievious tiamiug Xho Act sjieiks ot both classes alike as leceiving 
cadetships But the aitilleiy and engineeis woie not in piactice taken 
into account in caleiilating the one tenth undei s 35 This being so, 
the effect of s 35 was, loughly speaking, that one tenth of the officeis 
appointed to the Indian ,.Umy (evclusive ot the engineeis and aitilleiy) 
must be the sons ot Indian seiiaiits 

The Act ot i860 (33 d. 24 Viot c 100), which ibolished the Euiopean 
*Umy, and which was passed on August 20, 1&60, pioiided that the 
same 01 equal piovisioii toi the sous ot peisons who have served in 
India shall be maintained 111 any plan foi the leoiganizatiou ot the 
Indian Aimj ’ The mode of appointment to the isative Aimy was 
meaiitime alteied In puisuanco of this piovision an oidei was 
issued 111 1863, uiidei which the Secietaij ot State makes appomtments 
to cadetships at Saiidhuist, h\ed at twenty aimually, limited to the 
sons ot Indian servants The evponses of these cadets oie borne by 
India, it then peouniaiy oiiouinstances aie such as to justify the pay- 
ment Regulations as contemplated by s 35 ot the Goveriunent ot 
India Act, 1858, have been made governing the selection, and are 
rigidly followed. These cadetships difiei liom the old ones in that 
they aio not diiectly and necessaiily connected with the Indian Army, 
foi a cadet might pass fioiu Sindhuist into the British .Viuiy and not 
into the stall coips But the object is, ot coiusc, to supply the Indian 
Aimy The woid cadet ’ in the Oovciuuicnt of India Act has no 
cxpiess limitation, and the pieseiit cadets appeal to tall within the 
uieamug ot the teini In piactice, appointments ot cadets do not now 
go to the King 

Section 34 appeals to be spent, and s 36 to be virtually lepealed by 
the abolitioif of the Indian Army The eltect of the othei two sections, 
^ fai as they aie in ioice, is reproduced in the Digest. 

21. — (i) Hib Majesty may, by vvTiitmg undei the Royal Sign 
Manual, countersigned by the Seoietary of State, remove 01 
dismiss any poison holding oihcc iiudci the Ciowu in India 
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(2) A copy of any vTiting under the Royal Sign Manual 
removing or dismissing any such person must, uithiii eight 
days after the signature thereof, he communicated to the 
Secretary of State in Council. 

(3) Nothing in this enactment affects [any of His Majesty's 
powers over any ofScer in the army, or] the power of the 
Secretary of State [or of any authority in India] to remove 
or dismiss any such pei’soii. 

This is an attempt to reproduce the net re.siilt of a series of enact- 
ments, which are still in the statute book, but the earlier of which 
were intended to give the Crown power over servants of the East India 
Companj', and, therefore, are not wholly applicable to existing eircum- 
stances. The saving words in square brackets do not reproduce any 
existing enactment, but rejirescut the ellcot of the law. 

The Charier Act of 1793 (33 Geo. Ill, c. 52) enacted (ss. 35, 36) 
that : 

‘ 35. It shall and may be lawful to and for the King's Majesty, his 
heirs and successors, by any WTiting or iustrinncnt under his or their 
sign manual, countersigned by the i>resident of the Board of t'omims- 
sionors for the xhHairs of India, to remove or recall any person or persons 
holding any office, cmplojonent, or commission, civil or military, under 
the said united Company in India for the time being, and to vacate 
and make void all or every or anj’ appointment or appointments, 
commission or commissions, of any person or persons to any such 
offices or employments ; and that all and every the powers and authori- 
ties of the respective persons so removed, recalled, or whose appoint- 
ment or commission shall ho vacated, shall eeasc or determine at or 
from such respective time or times as in the said writing or writings 
shall be e.xpressed and specified in that behalf ; Provided always, 
that a dujjlicatc or copy of every such writing or instrument under 
His Majestj-'s sign manual, attested bj- the said pre.sident for the lime 
bemg, shall, within eight days after the same shall bo signed by His 
Majesty, bis heirs or successors, be transmitted or delivered to the 
chairman or dejmty chairman for the time being of the .said Compaiy, 
to the intent that the Court of Directors of the said Compauj' may be 
apprised thereof. 

■ 36. Provided always, . . , that uotliiug in this Act contained shall 
extend or he construed to i>rccIudo or take away the power of the 
Court of Directors of the said Company from removing) or rcealling 
any of the officers or servants of the said Company, but that the said 
court shall and may at all times have full liberty to remove, recall, 0? 
dismiss any of such officers or .servants at tlicir will and 2)leasuic, in 
the like manner as if this Act had not been made, any govornor-goueral, 
governor, or eommaudor-ui-chief appointed by His Majesty, his heirs 
or successors, tlirougli the default of u]ipointmcnt by the said Court 
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of Diiectoi&, ah\ajs e\copted, anything hciein contained to the con- 
tiary notwithstanding.’ 

The Chaitei Act of 1833 (3 4 Will. IV, c. 85, 74, 75) enacted 

that : 

‘74. It shall bo laivful for His Majesty by any writing under his 
sign manual, oouiitei signed by the piesident of the said Boaid of 
Commissioneis, to lemovo 01 disnuss any peisou holding any office, 
employment, or commission, civil or miliiaiy, undei the said Company 
in India, and to vacate any aiipointment 01 commission of any peison 
to any such office oi employ ment. 

‘ 75. Piovided ahiays, that nothing m this Act contained shall take 
away the power of the said Couit of Diiectors to remoi e or dismiss any 
of the offioeis 01 seivants of the said Coiuiiany, but that the said couit 
shall and may at all times ha\e lullhbeity to lemove oi dismiss any of 
such offlceis or seivants at then will and pleasuie.’ 

And finally the Goveinment of India Act, 1858 (21 & 22 Vict. c. 106, 
s. 38), enacts that : 

‘ Any wilting undei the Royal Sign Manual, lemoving or dismissmg 
any fieison holding any office, employment, or commission, civil or 
mihtaiy, in India, oi which, if this Act had not been passed, a copy 
would have boon loquiiod to bo tiansniitted 01 deliveied within eight 
days aftei being signed by Hei Majesty to the chaiimau or deputy 
chaiiman of tho Couit of Ducotois, shall in Iiou theieof be commumcated 
within tho tiino aioicsaid to the Secietaiy oi State in Council.’ 

The countei signature of tho Secretary of State was substituted for 
the couuteisignatuie of the jiicsident of the Boaid of Control by the 
Goveinment of India Act, 1858. (See above, s. 2 ) 

The tenuie oi peisons solving undei the Goveinment of India, or 
under a local Goveinment, is iiresumably tenuie during the pleasure 
of the Crown. In tho case ot Giant v. The Seuetai y oj Slate jor India 
in Connell, L. R. 2 C P. D 455 (1877), the plamtili, foimeily an officer 
111 the East India Company’s service, appointed in 1840, and subse- 
(jueiitly continuing 111 the Indian Aimy when the Indian military and 
naval toicos wore tiansfeiied to the Ciown, brought an action against 
the defendant toi damages toi being coinpulsoiily placed by the Go\ em- 
inent upon tho pension list, and so compelled to letno tiom the aimy. 
It was held on demuiier that the claim disclosed no cause of action, 
because the Crown acting by the defendant had a general power of 
dismissing a military offlcei at its will and pleasuie, and that the 
defendant could make no contiact with a military officer m derogation 
ot this power. In the case ot Shenlm v. Smith (1895), C. 229, which 
was an ap^jcal from the Supreme Couit of Western Austraha, it was 
hold that a Colomal Goveinment is on the same footing as the Home 
eGoveinuient with lespect to tho employment and dismissal of servants 
ut the Clown, and that those, m the absence of special contract, hold 
thoir offices duiiiig the pleasuie of the Ciown. Tho respondent in 
that case, havmg been gasotted without any special contract to act 
tciiipoiaiily as medical officer duimg the absence on leave of tho actual 
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holdei’ of the olTice, Wd-j clinini.->hcd by the Clovcrnincul before the leave 
had expired. It was lield tliat he liad no ciiusc of aetion against the 
Government, in the case of Dunn v. 27 if Qucai (180O), i Q. B. 116, 
it was hold that servants of the Crown, civil as well as military, except 
in special eases where it is otherwise provided by law, hold their offices 
only during the pleasure of the CVonui. In this ease a petition of 
right had been presented, and the case set up by the suppliant was 
that Sir Claude McDonald, Her Majesty's Commissioner and Consul- 
General for the Niger Troteelorale in Africa, acting on behalf of the 
Crown, had engaged him in the service of the Crow n as consular agent 
in that region for a period of three j-cai-s certain, and he elaitned damages 
for having been dismissed before the expiration of that period. It 
appeared that Sir Claude McDonald himself held office only during the 
pleasure of the Crown, ilr. Justice Day held that contraots for the 
service of the Crown were determinable at the pleasure of the Crown, 
and therefore directed a verdict and judgement for the Crown. The 
decision was upheld by the Court of Appeal. Subserpicntly Mr. Dunn 
brought an action against Sir Claude McDonald, presumably for 
breach of contract, but tho action was dismissed, and the doctrine 
that an agent who makes a contract on behalf of his principal is liable 
to the other contracting party for a breach of an implied warrant of 
hia authority to enter into the contract was held inapplicable to a 
contract made by a public servant acting on behalf of the Crown, 
ilittmv. McDonald (1897), * Q- 4 °t> 555 - Jehaiujirw S. of S. 
for India, I. L. R. 37 Bom. 189 j Voss v. 6 . of S. for India, I. L. E. 33 
Cal. 669. 

It is the practice for the Secretary of State in Council to make a 
formal contract with persons appointed in England to various branches 
of the Government service in India, c.g. education officers, forest 
officers, men in the Geological Survej-, and mechanics and artificers 
on railways and other works, and many of these contracts contain an 
agreement to keep the men in the service for a term certain, subject 
to a right of dismissal for particular causes. Whether and how far 
the principles laid down in tho cases of Shenton v. Smith and Diiiiii v. 
The Queen apply to these contracts, is a question which in the present 
state of the authorities cannot be considered free from doubt. 

Tenure during pleasure is the ordinary tenure of public servants in 
England, including those who belong to the ‘ permanent civil service,’ 
and the service of a member of the Civil Service of India is expressly 
declared by his covenant to continue during tho pleasure of His Majesty. 
Tenure during good behaviour is, subject to a few exce2)tions (e.g. the 
auditor of Indian accounts : see below, s. 30), confined to iiersons 
holding judicial offices. But judges of tho Indian high‘'’courts are 
exiiressly declared by statute to hold during ideasure : see below, ^ 
s. 97. Tho difference between the two forms of tenure is that a person 
holding during good behaviour cannot bo removed from his office 
except for such misconduct as would, in the opinion of a court of 
justice, justify his removal; whilst a person holding during ifieasurc 
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can be removed without any reason for his removal being assigned. 
See Anson, Law and Custom of tJie Constitution (third edition), vol. ii. 
2Jt. ii. pp. 221 foil. See also ll’iWis v. Qipps, 6 State Trials, N. S. 31 1 
(1846}, as to removal of judicial officers. 

PART II. 

Reyenues oe Ineu. 

22 . — (i) T’he revenues of India arc received for and in the 
name of His Majesty, and may, subject to the provisions 
embodied in this Digest (a), be applied for the iiurposes of the 
government of India alone. 

(2) There are to bo charged on the revenues of India 
alone — 

(а) all the debts of the East India Companj- ; and 

(б) alt sums of money, costs, chaiges, and expenses which, 
if the Government of India Act, 1858, had not been 
passed, would have been payable by the East India Com- 
pany out of the revenues of India in respect of any 
treaties, covenants, contracts, grants, or liabilities existing 
at the commencement of that Act ; and 

(c) all expenses, debts, and liabilities lanlullj' contracted 
and incurred on account of the government of India (6) ; 
and 

(d) all jiiiyments under the Government of India Act, 
1858. 

{3) For the pmposes of this Digest the revenues of India 
include — 

(a) all the territorial and other revenues of or arising in 
British India ; and 

{b) all tributes and other payments in respect of any 
territojies which would have been receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed ; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and all forfeitures 
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for crimes of any movable or immovable property (6) in 
British India ; and 

(d) all movable or immovable property (c) in British India 
escheating or lapsmg for Avant of an heir or successor (d), 
and all property in British India devoWng as bom 
vacantia for Avant of a rightful OAViier. 

(4) AU Other money vested in, or arising or accruing from 
property or rights A'estcd in, His Majesty under the Govern- 
ment of India Act, 1858, or to bo received or disposed of by 
the Secretary of State in Council under that Act, must be 
applied in aid of the revenues of India. 

(a) The qualification refers to s. 34, under Avhicii tliere is poAver to 
dispose of escheated property. 

( 5 ) See Shivahh/jjan v. Secretary of State for India, 1 . L. 11 . 28 Bom. 
314. 321 . 

(c) The expression in the Act is ‘real or i>ersonal estate,’ but ’ movable 

or immovable property ’ is more intelligible in India, Avhero the terms 
are defined by the General Clauses Act (X of 1897, 3 (25)> (34))' 

(d) As to the circumstances under Avhich property in India may 
escheat or lapse to the CrOAvn, see Collector of ilaaulipatam Cavaly 
Vencata A arrainapah, 8 Moore Ind. Aj)p. 500 ; and Itauee Sonet Komr 
V. Mirm Ilamut Balmdoor, L. E. 3 1 . A. 92. 

Control of 23 . The expenditme of the revenues of India, both in 
rf'^^ato^ India and elseAvhere, is subject to the control of the Secretary 
penditu'rc iu Council, and no grant or apjAropriation of any 

ufrevB- part of those revenues, or of any other property coming into 
{21&22 possession of the Becrctarj- of State in Council by virtue 
Government of India Act, 1858, may be made AAithout 
the concuiTeiice of a majority of votes at a meeting of the 
Council of India. 

This section of the Act of 1858 has given rise to questions as to the 
relations betAveen the Secretaiy of State and his council, and betAveeii 
the Secretary of State in Council and the Government of India. 

On the first question there Ai-as an important debate 411 the House 
of Lords on April 29, 1869 (Hansard, 195, pp. 1821-46), in Avhich 
the Marquis of Salisbury and the Duke of Argyll took part, and whii& 
was made remarkable by a dillcronco of opinion between high legal 
authorities on the construction of this section, one view, the stricter, 
being maintained by Lord Cairns and Lord Chelmsford, and a different 
view by the then Lord Chancellor, Lord Hatherlcy. The discussion 
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showed that whilst the object, find to souic extent the eflect, of this 
section was to impose a constitutional restraint on the powers of the 
Secretary of State with rospeot to the expenditure of money, yet this 
restraint could not be eSectirelj' asserted in all cases, especially where 
Imperial questions were involved. For instance, the power to make 
war necessarily involves expenditure of revenues, but is a power for 
the exercise of which the concurtencc of a majority of votes at a meeting 
of the council cannot be made a necessary condition. The Secretary 
of State is a member of the Cabinet, and in Cabinet questions the 
decision of the Cabinet must iirevail. 

As to the second iioint, questions have been raised as to the pou'ere 
of the Indian Legislature to appropriate by Indian Acts to specific 
objects, provincial or Imperial, sources ot income, such as ferry fees 
and other tolls, pwoccss fees, rates on land, licence taxes, and income 
taxes. But a strict view of the enactment in the Act of 1858 would 
be inconsistent with the general course of Indian legislation, and would 
give rise to inconveniences in practice. 


24 . Exccjit for jircvciiting or reix;lling actual invasion of 
His Majesty's Iiitlian possessions, or under other sudden and 
urgent necessity, the revenues of India arc not, without the 
consent of both Houses of Parliament, applicable to defraj'iug 
the expenses of any military opeiution carried 011 beyond the 
external frontiers of those possessions by His Majesty’s forces 
charged upon those revenues. 


Restric- 
tion on 
applica- 
tion of 
revenues 
tomilitaiy 
opcrationii 
beyond 
the 

frontier, 
[ai & 22 
Viet. c. 


As to the object and effect of this cuactmciil, and in iiarticuliir u» to 106, s. 55.] 
whether it requires the couacnl of Parliament to be obtained before 
war is commenced, see Hansard, 151, July 19, 23, 1858 (Debates on 
passing of Government oi India Act) ; Hansard, 2.)0, May 20, 21, 23, 

1878 (Employment of Indian Troojis in Malta) ; Huusiird, 243, Decem- 
ber 16, 17, 1878 (Afghan tVar) ; Hansard, 272, 273. July 27, 31, iSSj 
(Egyprt) ; Hansard, 295, March 5, 9, 16, 1885 (Soudan) ; Hansard, 

302, pp. 322-47, January 25, 1886 (Amicxation of Upper Burma); 

July 6, i8g6 (boudau) ; April 13, 1904 (Tibet) ; Conespoiidence as to 
incidoiicc of cost of Indian troops when employed out of India, 1896 
(U. 8131) ; 2Vnsou, Law and Otulom of the CoHitiluiion, vol. ii. port ii. 

X>. 174 (third edition). Ecc also s. 16 of this Digest. 


25 . — (i) Such parts of the revenues of India as are remitted 

to the United Kingdom, and all money arising or accruing tary of _ 

^ '' StAt6 With 

in the United Kingdom from auj' property or rights vested Bank. 

Si His Majesty for the iiurposes of the government of India, vio*o.” 

or from the sale or disposal thereof, must be paid to the 

Secretary of State in Council, to he applied for the pm-Tioses 22 & 23 

of the Goveruiiieut of India Act, 1858. 
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26*27 (2) All such revenues and money must be paid into the 

j Bank of England to the credit of an account entitled ’ The 
Account of the Secretary of State in Council of India.’ 

(3) The money placed to the credit of this account is paid 
out on drafts or orders, either signed by two meinbers of the 
Council of India and countersigned by the Secretary of State 
or one of his under secretaries or his assistant under secretary, 
or signed by the accountant-general on the establishment of the 
Secretary of State in Council or by one of the two senior clerks 
in thedepartmentof thataccountant-gcneral andcountersigned 
in such maimer as the Secretary of State in Council directs ; 
and any draft or order so signed and countersigned effectual!}’ 
discharges the Bank of England for all nione}’ paid thereon. 

(4) The Secretary of State in Council ma}’ for the payment 
of current demands keep at the Bank of England such accounts 
as he deems expedient, and every such account is to be kept 
in such name and be draivn upon by such person and in such 
manner as the Secretary of State in Council directs. 

(5) There are raised in the books of the Bank of England 
such accounts as may be necessary in respect of stock vested 
in the Secretary of State in Council, and any such account is 
entitled ' The Stock Account of the Secretary of State in 
Council of India.’ 

(6) Every account referred to in this section is a public 
account (a). 

(a) This section represents the provisions of tho Goverrunent of 
India Act, 1858, as modified by jz * 23 Viet. c. 41. s. 3, and 26 & 27 

, Viot. 0. 73, s. 16, and by e.xi£iJag practice. 

Powers of 

attorney 26 . The Secretary of State in Council, by power of attorney 

for sftlc or 

purchase e.xecuted by two members of the Council of India and counter- 
and*^? signed by the Secretary of State or one of his under secretaries, 
ceipt of^ or his assistant under secretary, may authorize all or any of 
1 21 *22 the cashiers of the Bank of England — 

106, s! 47. transfer all or any part of any stock standhig 

^ot 0^73 books of the Bank to the account of the Secretary 

B. 16.] of State in Council ; and 
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(6) to purchase and accept stock on any such account; 
and 

(c) to receive dividends on any stock standing to any such 
account ; 

and by any m-iting signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli- 
cation of the money to be received in respect of any such 
sale or dividend. 

Provided that stock may not be purchased or sold and 
transferred under the authority of aii}^ such general power of 
attorney, except on an order in writing directed to the chief 
cashier and chief accountant of the Bank of England, and 
signed and countersigned as aforesaid. 

27 . All securities held by or lodged with the Bank of Provision 
England in trust for or on account or on behalf of the Secretarj- ^oMities. 
of State in Council ma)’- be disposed of, and the proceeds 
thereof may be a23iilied, as may be authorized by order in io< 5 . »■ 48. 
writing signed bj' two members of the Council of India and Victi.of73, 
countersigned by the Seci'etary of State or one of his under 
secretaries, or his assistant under secretary, and directed to 

the chief cashier and chief accountant of the Bank of England. 

28 . — (I) All powers of issuing securities for money in the Exercise 

T-i of borrow- 

United Kingdom which are for the time being vested in the ing 

Secretary of State in Council must be exercised by the 

iS'eeretarv of State in Cauncit with the concurrence of a e. 

• io6, 3. 49. 

majority of votes at a meeting of the Council of India. 26 & 27 

Viet. c. 

(2) Such securities, other than debentures and bills, as 73, s. 16. 
might have been issued under the seal of the East India ^o*cf7o. 
Company must be issued under the hands of two members 

of the Council of India and countersigned by the Secretary 
of State or^ne of his under secretaries, or his assistant under 
s|eretary. 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 



Accounts 
to bo 
annually 
laid before 
L’arlia- 
ment. 

[21 & 22 
Viot. c. 
106, a. sj.] 
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be impressed or affixed by machinery or olhcntise in such 
manner as the Secretary of State in Conncil directs. 

The provisions of this section are probably spent. The enactments 
authorizing the Secretary of State to borrow under .special Acts, or 
for special purposes, such as railways, arc not reproduced. 

29. — (i) (a) The Secretary of State in fbiincil must, 
within the first fourteen days diirin" uliieli Parliament is 
sitting next after the fii’st day of May in every year, lay 
before both Houses of Parliament — 

(а) An account for the financial year preceding that last 
completed of the annual produce of the revenues of 
India, distinguishing the same under the respective 
heads thereof, in each of the several provinces ; and of 
all the annual receipts and disburaements at home and 
abroad for the purpo.ses of the government of India, 
distinguishing the same under the respective heads 
thereof ; 

(б) The latest estimate of the same for the last financial 
year : 

(c) The amount of the debts chargeable on the revenues 
of India, with the rates of interest they respectively 
carry, and the annual amount of that interest : 

(d) An account of the state of the effects and credits in 
each province, and in England or elsewhere, applicable 
to the purposes of the government of India, according 
to the latest advices w'hich have been received thereof : 
and 

(e) A list of the establishment of the Secretary of State 
in Council, and the aalaries and allowances payable in 
respect thereof. 

( 2 ) If any new or increased salary or pensimi of fifty 
pounds a year or upwards has been granted or created withia 
any year in respect of the said e.stablishment (6), the par- 
ticulars thereof must be specially stated and explained at 
the foot of the account for that year. 
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(3) The account must be accompanied by a statement 
prepared from detailed reports from each province in such 
form as best exhibits the moral and material progress and 
condition of India (c). 

(a) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Aoeounts, and the Secretary of State for India 
or his representative in the House of Commons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India. The debate which takes place on this state- 
ment is commonly described as the Indian Budget Debate. The 
resolution in committee is purely formal. 

(Zi) The words ' in respect of the said establishment ’ represent 
the construction placed in practice on the enactment reproduced by 
this section. 

(c) This is the annual ‘ moral and material progress report.’ A 
special report is published at the expiration of each period of ten years, 
giving a very full and interesting account of the general condition 
of India at that date. The last of these decennial reports was 
in 1913. 


30 . — (i) (a) His Majesty may, by warrant under His 
Tloyal Sign Manual, countersigned by the Chancellor of the 
Exchequer, appoint a fit person to be auditor of the accounts 
of the Secretary of State in Council, and authorize that 
auditor to ajipoint and remove such assistants as may be 
specified in the warrant. 

(2) The auditor examines and audits the accounts of the 


Audit of 
Indian 
nocounts 
in United 
Kingdom. 
[21 & 22 
Viet. 0. 
106, B. 52. 
44&45 
Viet. 0. 
63 ,h. i.l 


receipt, expenditure, and disposal in the ITnited Kingdom of 
all money, stores, and property applicable for the purposes 
of the Government of India Act, 1858. 


(3) The (Secretary of (State in Council must by the officers 
and servants of his establishment produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their sivjrport, and must submit to his inspection all books, 

papers, and urritings having relation thereto. 

a 

(4) The auditor has power to examine all such officers and 
servants in the United lUngdom as he thinks fit in relation 
to such accounts, and the receipt, expenditure, or disposal 
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of such money, stores, and proioerty, and for that purpose, 
by writing under his hand, to summon before him any such 
of&cer or servant. 

(5) The auditor must report to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and obseiwations in relation thereto as he 
thinks fit, specially noting any case, if such there be, in which 
it appears to him that any money arising out of the revenues 
of India has been appropriated to other purposes than those 
to which they are applicable. 

(6) The auditor must specify in detail in his reports all 
sums of money, stores, aird property which ought to be 
accounted for, and are not brought into account or have not 
been appropriated, in conformity with the provisions of the 
law, or which have been expended or disposed of without 
due airthority, and must also .specify any defects, inaccuracies, 
or irregularities which may appear in the accounts, or in 
the authorities, vouchers, or documents having relation 
thereto. 

(7) The auditor must lay all such reports before both 
Houses of Parliament, with the accounts of the year to which 
the reports relate. 

(8) The auditor holds office during good behaviour. 

(g) There are paid to the auditor and his assistants, out of 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct. 

(lO) The auditor and his assistants are, for the ]nirposea of 
superannuation allowance, in the same position as if thej’ 
were on the establishment of the Secretary of iState in 
Council. 

(a) The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of the comp- 
troller and auditor-general with respect to the revenues of the United 
Kingdom. But the reports of the India Office auditor are not referred 
to the Public Accounts Committeo of tho House of Commons. As to 
the comptroller and auditor-general, see Anson, Law and Custom of 
(he Constitution (third ed.), vol. ii. part ii. 
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PART III. 

Property, Contracts, and Liabilities. 

31. — ( 1 ) The Secretary of State in Council may, with the Power of 

concurrence of a majority of votes at a meeting of the Council ^ sTa^tcTo 

of India, sell and dispose of any proj)erty for the time being 

vested in His Majesty for the purposes of the government buy pro- 

perty. 

of India, and raise money on any such property by way of (21 & 22 
mortgage and make the proper assurance.s for any of those 
purposes, and purchase and acquire any property. 

(2) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government 
of India. 

(3) Any assurance relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council 
of India. 

32 . — (i) The Secretary of State in Council may, \rith the Contracts 

concurrence of a majority of votes at a meeting of the Council 1817*0^' 

of India, make any contract for the purposes of the Govern- 

ment of India Act, 1858. Vict.o. 

106, B. 40. 

(2) Any contract so made may be expressed to be made 22*23 

Viet. c. 

by the Secretary of State in Council. 41, a. 5. 

(3) Any contract so made which, if it were made between vnf^'ii.] 
])rivate persons, -would be by la-w required to be under 

.seal, may be made, varied, or discharged under the hands 
and seals of two members of the Council of India. 

(4) Any contract so made which, if it -w^ere made betw'een 
prh'ate persons, would be by law required to be signed by 
the party to be charged therewith, may bo made, varied, or 
discharged »nder the hands of t-wo members of the Council 
o^India. 

(5) Pro-yided that any contract for or relating to the manu- 
facture, sale, purchase, or supply of goods, or for or relating to 
affreightment or the carriage of goods, or to insurance, may, 

ir>!U O 
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subject to such rules and restrictions as the Secretary of State 
in Council prescribes, be made and signed on behalf of the 
Secretary of State in Council bj- any person upon his perma- 
nent establishment, didy empowered by the Secretarj’ of State 
in Council in this behalf. Contracts so made and signed ai-e 
as valid and effectual as if made as prescribed by the fore- 
going provisions of this section. ParticuLns of all contracts 
so made as aforesaid must be laid before the Secretary of 
State in Council in such manner and form and within such 
times as the Secrctarj' of State in Council ])re.sciibes. 

(6) The benefit and liability of every contract made in 
pursuance of this section ])assOh to the Seoi'ctarv of State in 
Council for the time being. 

Power to 33 . — (i) The Governor-General in Council and any local 

aesur-** Government (a) may, on behalf and in the name of the 
in 0 ^ State in Council, and subject to such pro^ions 

l22k23 or restrictions as the Secretary of State in Council. Avith the 
concurrence of a majority of votes at a meeting ot the Council 

India, prescribes, sell and dispose of any movable or immov- 
59, s. 2.] able property ( 6 ) AvhatsoerTr in India, Avithin the limits of 
their respectiA'e goA'crnments, for the time being A’-ested in 
His Majesty for the purpo.ses of the goA-ermnent of India, or 
raise monej' on any such property by Avay of mortgage, and 
make proper assurances for any of these purposes, and pur- 
chase or acc^uire any property, movable or immoA’able ( 6 ), 
in India AA'ithin the said rcspcctiA'c liinit.s, and make any 
contract for the purpose^ of the Govci'ninent of India Act, 

1858 (c). 

(2) Every assurance and contract made for the purposes of 
this ssotionmust be executed b3' such person and in such manner 
as the Governor-General in Council bv resolution (d) directs or 

authorizes, and if so executed inaA' enforced by or against 

-i? 

the Seorctarj^ of State in Council for the time being. 

(3) Neither the Secretary of State iior anj"^ member of the 
Council of India, nor any poison executing any such assurance 
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or contraclj is peisoiially liable in respect thereof, but all 
liabilities in respect of any such assurance or contract are 
borne by the revenues of India. 

( 4 ) All property accpiired in pursuance of this section 
vests in His Majesty for the service of the government of 
India. 

(a) The vords ' or any officer for the time being entrusted with the 
government, charge, or eaie of any presidency, province, or district ’ 
have been construed in practice as including onlv' lieutenant-govemors 
and chief commissioners, and not ' district officers ’ in the special India 
.sense. They are therefore represented in the Digest by the expression 
‘ local Government,’ as defined by s. i ’4 of the Digest. 

(i) The words in the Act are ‘ real or personal estate.’ 

(c) Soon after the passing of the Government of India Act, 1858, 
it became necessary to legislate for the purpose of determining how' 
contracts on beh.alf of the Secretary of State in Council were to be 
made in India. Before that xVet it had been held that contracts made 
in England by the E.ast India Company as a governing power could 
only be made under seal (Qihson v. Ea 4 India Company, 5 Bing. N. C. 
262). In India, at least in the presidency towns, certain documents 
required sealing for the purpose of legal validity. The real seal of the 
Company was in England, but copies were kejit in Calcutta, Madras, 
and Bombay, and documents sealed with thciie copies were generally 
accepted as sealed by the Company. Contracts not under seal were 
made in India on behalf of the Company by various officials. The 
transfer of the powers of the Company to the Secretary of State in 
Council disturbed all those arrangements, and the Govenimont of 
India Act, 1859 {22 & 23 Viet. c. 41), was accordingly passed for deter- 
mining the officers by whom, and the mode in uhich, contracts on 
behalt of tlie Secretary ol Stale in Council were to be executed in India. 
The Act was amended liy the East India Contjacts Ac(, 1870 (33 & 34 
Viet. 0. 59). 

(d) See the resolution oi the Gosemmoul of India in the Homo 
Department of March 2S, 1895, specifying the ollicers by whom parli- 
oular elasiscs of iii'struments maj' be exceuled. 

34. The Govcrnor-dencral in Council, anti any other 
person authorized by any Act passed in that behalf by the 
Governor-General in Council, may make any grant or disposi- 
tion of any propert}^ in Britishindia accruing to His Majesty by 
forfeiture, escheat, or otherwise, to or in favour of any relative 
or connexion of the person from whom the property has 
accrued, or to or in favour of any other pel son. 

As to escheat, see note (c) on s. 22 above. 

0 2 
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Biclits 35 . — (i) T’hc iSecrctaiy of State in Council may sue and 

bnuii^s of India as in England by the name of the 

of StarcTn State in Council, as a body corporate (a). 

Council. (2) Every person has the same remedies against the 
[21 & 22 * ^ 

Viet. c. Seeretar^’ of State in Council as he might have had against 
6^6^ India Company if the Government of India Act, 

passed (h). 

41,8.6. 1 (3) The property and effects for the time being vested in 

His Majesty for the purjtoses of the government of India, or 
acquired for tho,se pnrpo.sos. are liable to the same judge- 
ments and executions as they would have been liable to in 
respect of liabilities lawfully incurred by the East India 
Company if the Government of India Act. 1858, had not 
been passed. 

(4) Neither the Secretary of State nor any member of the 
Council of India is personally liable in respect of any contract 
entered into or other liability incurred by the Secretary of 
State or the Secretary of State in Council in his or their 
official cajracity, nor in resjx'ct of any contract, covenant, or 
engagement of the East India Company, but all such liabilities, 
and all costs and damages in respect thereof, are borne by 
the revenues of India. 

(а) Although the Secretary of State is .a body corporate, or in the 
same position as a body corporate, for the purpose of contracts, and ot 
suing and being sued, yet he is not a body corporate for the purpose 
of holding property. Such property as formerly vcstoil, or would 
have vested, in the Eait India Oonip.my, now vests in the Crown. 
See the remarks of James, L. . 1 .. in Kiiilocl v. Srrrelari/ of Stale in 
Council (1880), L. R. 15 Cli. D. i. The Secretary of State in Council 
has privileges in rc.speot of debts due to him in India similar to those 
of the Crown in respect of Crown debts in England {The Secretary 
of Stale for India v. Bomhay Landing and Shipping Company, 5 Bom. 
H. C. Rep. 0 . C. J. 23). 

(б) An action does not lie against the Crown in England. The only 

legal remedy of a subject against the Crown in England is by petition 
of right. 1 

Until 1874 it was doubtful whether a ])ctition of right would lie 
except for restitution of property detained by the Crown, But in 
that year it was decided that a petition would lie for damages for 
breach of contract (J?. v. Thomas, L. R. 10 Q. B. 31) ; and that decision 
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has been followed in subaequeiil casus. A petition of right does not 
lie for a tort except where tho wrong coniplnmed of is detention of 
property, the reason alleged being the niaxim that the king can do no 
wrong. For a wrong done by a person in obedience or professed 
obedience to the Crown the remedy is against the wrongdoer himself 
and not against his official superior, because the ultimate superior, 
the Crown, is not liable. See Oode, Law and Practice of Petition of 
Light, and if. v. Lordn Vonmiisaioners of the Treasury, 7 Q. B. 387, and 
Itateigh v. Ooschen, Li8y8J i Ch. 73. 

A petition of right docs not lie in respect of property detained or 
a contract broken in India. 

In the case of Prilh v. lieg., L. 14 . 7 JSx. 365 (1872), the suppliant, 
by petition of right, sought to recover from the Crown a debt alleged 
to have become due to the person whom ho represented from tho 
Sovereign of Oudh, before that province was annexed in 1856 to tho 
territories of tho East India Company. But it was held that, assuming 
the East India Company became liable to pay the debt by reason of 
the annexation of tho province, the Secretary of State for India in 
Council, and not tho Crown, was, under tho provisions of the Govern- 
ment of India Act, 1S58, the person against whom tho suppliant must 
seek his remedy, and that consequently a petition of right would not 
lie. It was pointed out that the remedy by petition of right was in- 
applicable, as it was plain that the revenues of England could not be 
liable to pay the claim, and that consequently a judgement for the 
suppliant would bo barren. See also Doss v. The Secretary of State for 
India in Council, L. R. 19 Ex. 509, and Beiner v. Marquis of Salishiry, 

L. R. 2 Ch. D. 378. 

Under the enactments reproduced by this section thei'e is a statu- 
tory remedy against the Secretary of State m Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England. Seo the judgement of Sir Barnes Peacock, C. J., in 
the case of the P. tO 0 . Company v. Secretary of State for India in 
Council (i86i), 2 Bourkc i( 5 ( 5 ; 5 Bom. H. C. E. Appendix A; and 
Mayne’s Criminal Law of India, pp. 299 sqq. In Secretary of Stale for 
Iiulia in Council v. Moment, L. R. 40 Indian Appeals, 48 (1912), it was 
held that the remedy against tho Secretary of State in Council under 
21 & 22 Viet. c. 106, s. 65, could not betaken away by Indian legislation. 
On tho other hand it would appear that, apart from special statutory 
provisions, tho only suits wliich could have been brought against the 
East India Company, and which can be brought against the Secretary 
of State in Council as successor of the Comiiany, are suits in respect of 
acts done i^ the conduct of undertakings which might be carried on 
by private individuals without sovereign powers. See Nobin Ohunder 
4 )eyv. The Secretary of Stalefor India,l.'L.'R. i Cal. ii (1875) ; Jehangir 

M. Curseiji v. Secretary of State for India in Council (1902), I. L. R. 

27 Bom. 189 ; Shicabhajan v. Secretary of Stale for India, I. L. R 

28 Bom. 314. 

A suit or action against the Secretary of State in Council may 
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sometimes be met by the plea that the act uomphiiiieil of falls ■vvilhiii the 
catogoiy of ‘ acts of State,’ and accoi'dingly camiot bo questioned by 
a municipal court. A plea of this kind was raised successfully in 
several eases by the East India Company with respect to proceedings 
taken by them, not in their character of trading comj)aiiy but in their 
character of territorial sovereigns. (As to the distinction between 
these two characters, see Gibson v. East India Compniiij (rS3f)), 5 Bing. 
N. C. 262 ; Haja of Coorg v. Eant India Compamj (i860). 29 Beav. 300, 
at p. 308 ; and the eases noted below.) And the principles laid down 
in these cases have been folloued in the case of .siiniliir proceedings 
against the Secretary of Stale in Council. 

The question whether the East India Company were acting as a 
sovereign pou'or or as a private company was rais'cd in Moodalmj v. 
Tht Bast India Company (1785), i Bro. C. C. 469 (referred to in 
Prioleau v. United States (1866), L. It. 2 Eq. 659), but the iirst reported 
case in which the Company successfidly raised the defence that they 
were acting as sovereigns, and that the acts complained of were ‘ acts 
of State,’ appears to have been The Saboh of the Carnatic v. East India 
Company (1793), i Ves. Jr. 371 ; 2 Vcs. Jr. 56 ; 3 Bro. C. C. 292 ; 
4 Bro. 0 . C. too. This was a suit for an account brouglit by the Nabob 
of Aroot against the East India Company. On the hearing it appeared 
by the Compaiij's answer that (he siibject-niuftcr of (he suit svas 
a matter of political treaty between the Nabob and the Company, the 
Company having acted throughout the transaction in their political 
capacity, and having been dealt with by the Nabob as if they ucro an 
independent sovereign. On tliis ground the bill was dismissed. 

The same principle was followed in the ease of The East India Com- 
pany v. Syed Ally (1827), 7 Moo. Ind. App. 555, whore it was held that 
the resumption by the Madras Government of a ‘ jaghire ’ granted by 
former Nawabs of the Ciwnatic before the date of cession to the East 
India Comiiany and the regrant by the Madras Government to another, 
was such an act of sovereign power as ]>rccludcd the Courts from taldng 
cognizance of the question in a suit by the heirs of the original grantee. 

The case of Bedreechnnd v. Elphinstonc (1830), 2 Bfato Trials, N. S. 
379 ; I Knapp P. C. 316, raised the question as to the title to booty 
taken at Pooiiah, and alleged to be the property of the Peishwa. It 
was hold that tho transaction having been that of a hostile seizure 
made, if not flagrante yet nmidiiin cessanle hello, a municiiial court had 
no jurisdiction to adjudge on the subject ; and that if anything had 
been done amiss, recourse could he had onlj' to the Government for 
redress. This decision was followed in E.e pie. D. F. Marais (1902), 
A. C. 109. 

In tho Tanjoro case, Secretary of Slate in Council of India v. Kamachee 
lioye Sahaba (1S59), 13 Moo. P. C. 22, a bill was filed on the equity sidit 
of the Su])rcme Court of Madras to establish a claim as private property 
to certain projjerty of which the Government had taken i)os.5c.ssion, 
and for an account. The acts in question had been done on behalf of 
the Government by a commissioner ap))oinlcd by them in connexion 
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with llic taking over of Tanjore on Iho death of the Raja Sivaji without 
heirs. It was held that as the .seizure was made by the British Govern- 
ment, acting as a sovereign Power, tlirougli its delegate, the East 
India Gomj)any, it was an act of State, to inquu'e into the propriety 
of which a municipal court had no jurisdiction. Lord Kingsdown, 
in delivering judgement, remai'kccl that ‘ the general principle of law 
could not, with any colour of reason, be disputed. The transactions 
of independent States between each other are governed by other laws 
than tho.se which municipal courts administer. Such courts have 
neither the means of deciding what is right nor the power of enforcing 
any decision which they make.’ It was held that the act complained 
of fell within this principle. ‘ Of the propriety or justice of that act,’ 
remarked Lord Kingsdown, ‘ neither the Court below nor the Judicial 
Committee have the means of forming, or the right of expressing if 
they had formed, any opinion. It may have been just or unjust, 
politic or impolitic, benefioial or injurious, taken as a whole, to those 
whoso interests arc allcctcd. These arc considerations into which 
their lordships eannot enter. It is sufficient to say that, even if a 
wrong has been done, it is a wrong for wliioh no municipal court of 
justice can afford a remedy.’ 

In the Coorg case, liaja of Coorg v. East India Company (i860), 
29 Beav. 300, the East India Corapfiny had made war against the 
Raja of Coorg, annexed his torritorj', and taken his property, including 
some of the Comiiany's notes. The raja filed a bill against the East 
India Company, but it was held that the Company had acted in their 
sovereign capacity, and the bill was dismis.sed. 

In the Delhi ease, Haja Ealig Sam v. Secretary of Slate for India in 
Council (1872), L. R. Ind. App. Supp. Vol., p. 119, the question was 
as to the validity of the seizure, after the Indian Mutiny, of estates 
formerly belonging to the titular King of Delhi. Here also it was 
held that the seizure was an act of State, and as such was not to be 
questioned in a municipal court. 

In Sirdar Bliagimn Singh v. Secretary of Stale for India in Council 
(1874), L. B. 2 Ind. App. Cas. 38, an estate belonging to a former chief 
in the Punjab had been seized by the Crown, and the question was 
whether it had been so seized in right of conquest or by virtue of a legal 
title, such as lapse or escheat. It was held that the seizure had been 
made in right of conquest, and as such must be regarded as an act of 
State, and was not liable to bo questioned in a municipal court. 

Forester and others v. Secretary of State for India in Comicil (1872), 
L. R. Ind. A2 j]). Su^rp. Vol., j). lo, is a case on the other aide of the line. 
In this ca^ the Covernment of India had, on the death of Begum 
Sumroo, resumed proiierty formerly belonging to her, and the legality 
•of their action was questioned by her heirs. It aiqreared that the 
Begum had very nearty, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the seizure, by arbi- 
ti’ary jiower, of territories which uj) to that time belonged to another 
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Boveroigii fcitaU-. but was the rcsuiniitiou. uiiiler colour ol a legul title, of 
lands i)reTiously held from the Government 1)3' a subject under a par- 
ticular tenure, on the alleged detennination of that tenure ; and that 
consequently the questions raised by the suit were J'eeognizahle by 
a munieipal court. 

Doss V. Seorelary of Stale for India in Council (1675). ly I'l- 509 > 
was a case arising out of the extinction of a sovereign jrower in India, 
though not in consequence of hostilities. It was a .suit brought in the 
English Court of C'hanoer3- b3' creditors of the late King of Oudh against 
the Secretary of State as his .successor. It was held that as the debt 
had been incurred b3' the late king in his capacity as sovereign, and 
could not have been enforced agaiirsl him as a legal claim, it did not, 
upon the annexation of the kingdom of Oudh. become a legal obligation 
upon the Bast India Company, and therefore was not. b3' the Act of 
1858, transferred as a legal obligation against the Secretary of State; 
and on this ground a demurrer to the bill was allow ed. 

In the case of Grant v. Secretary of Stale for India in Council (1877), 

2 C. P. D. 445 ; 46 L. J. C. 68i, a demurrer was allowed to an action 
by an officer of the East India Company's service who had been com- 
pulsorily retired under the order of the Government of India. Here 
the plaintiff was clearly a British subject, but nothing turned upon this. 
For the order was held, as an act of administ ration in the public service, 
to be within the high powers of government formerly entrusted to the 
East India Company (not as a trading eompan}-, but as a subordinate 
Government) and now to bo e.xerciscd by the Government of India. 
In effect the question was not of a sovereign act, but of the powers of 
high (but still subordinate) officers of Government. 

In Kinlock v. Secretary of Slate for Iiulia (1879), L. R. 15 Ch. D. i 
and 7 App. Cas. 6ig, which was one of the Banda and Kirwee cases, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst the persons 
found entitled to share it by the decree of the Court of Admiralty, did 
not operate as a transfer ol propjorty, or create a trust, and that the 
defendant, being mcrel}' the agent of the sovereign, was not liable to 
account to any of the parties found entitled. 

In Walker v. Baird, [1892] Aj)!). Ciis. 491, which was an aj)peal to 
the Privy Council from the Supwemc Court ol Newfoundland, it was 
held that the plea of ‘ act of State,’ in the sense of an act, the justifica- 
tion of which on constitutional grounds cannot be inquired into, cannot 
be admitted between British subjects in a British colony. In this 
case the plaintiff compfiained of interference with his lobster factory, 
and the defendant, a capjtain of one of Her Majesty's ahip)s, pjleaded 
that he was acting in the execution of his duly, in carrying out an 
agreement between the Queen and the Uepmblic ol Franco. But the^^ 
defence was not allowed. 

In Cook V. Sprigg, [1899J A. C. 572, it was held that grantees of 
ooncessions made by the piaraniount chief of Pondoland could not, 
after the annexation of Pondoland by the Queen, enforce against the 
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Crown the privileges and rights conferred by the concessions. The 
language used in the Tanjore case was guoted with approval. 

In West Hand Central Cold Mining Company Limited v. The King, 
[1905] 2 K. B. 391, it was hold, on demurrer to a petition of right, that 
damages could not be recovered against the Crown in respect of gold 
■ commandeered ’ by the Boer Government before the annexation of 
the Transvaal. 

The facts in Dhuleep Singh's case, Calaman v. Secretary of State for 
India in Council, [1905] i K. B. 613, resembled those in the Tanjore 
case. When the Punjab was annexed, the East India Company con 
liscated the State property, granted Dhuleep Singh a pension for life, 
assumed the custody of his person during his minority, and took 
possession of his private property. It was held that these were acts 
of State, and that an action would not lie against the Secretary of 
State in Council for arrears of the pension and for an account of the 
personal property. 

On ‘ acts of State,’ see further, Mayne, Criminal Law of India, 
pp. 318 sqq., the article ‘Act of State’ in the Encyclopaedia of the 
Laws of England, and the cases collected in the notes on The Queen v. 
The Commissioners of the Treasury, L. R. 7 Q. B. 387, in Campbell’s 
Hiding Cases, vol. i. pp. 803 sqq. The notes on Indian cases in that 
volume have been partially reproduced above. Mr. Harrison Moore’s 
recent essay on Act of State in Englidi Law (London, 1906) covers 
wider ground, and touches on many points in the ‘ troublesome 
borderland of law and politics.’ 

In suits or actions against the tiecretaiy of State for breach of con- 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crown (see note on s. 21 above). 

And, finally, the liability of the Secretary of State in Council to be 
sued does not deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative. In Ganpal Pataya v. Collector of Canara 
(1875), I. L. E. I Bom. 7, the priority of Crown debts over attachment 
was maintained, and West, J., said—' It is a universal rule that pre- 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied in statute. This rule of inter- 
pretation is well established, and applies not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England.’ 

As to the legal liability of a colonial governor. Sir W. Anson says — 
‘ He can be sued in the courts of the colony in the ordinary form of 
procedure. Whether the cause of action springs from liabilities in- 
curred by him in his private or in his public capacity, this rule would 
appear to hdfd good. Though he represents the Crown he has none 
o^ the legal irresponsibility of the sovereign within the compass of his 
delegated and limited sovereignty.’ Law and Custom of the Constitu- 
tion, 3rd ed., vol. ii. pt. ii. p. 8i. See Hill v, Bigge, 3 Moore P. C. 465 ; 
Musgroce v. Pulido, L. K. 5 App. Cas. loz ; Hireaha Tamaki v. Baker, 
App. Cas., [1901] pp. 561, 576, and Keith, Responsible Government in 
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the Dominions, vol. i. pt. ii. chaj). ii. The po'iitioiiof tlic Lord-Lieutenant 
of Ireland appears to be different. See Anson, ib. 

The procedure in suits against the (lovernment in India is regulated 
by Order xxTii in the first schedule to the Code of Civil Procedure 
(Aot V of 1908). 


General 

powers 

and 

duties of 
Governor- 
General in 
Council. 
fi3 Geo. 

III, c. 63, 
B. 9. 

3&4Wai. 

IV, c. 85, 
s- 39'] 


PART IV 

The Govekxor-Generae Coitnc il. 

General Powers of Governor-General in Council. 

36. — (i) The supciTnleiidence, direction, luid control of the 
civil and military government of British India is vested in 
the Governor-General of India in Council (a). 

( 2 ) The Governor-General in Council is rcfiuii-ed to pay 
due obedience to all such orders as he may receive from the 
Secretarj- of State (6). 

(a) It is difficult to reproduce with accuracy enactnicnfs which regu- 
lated the powers and duties of the Oovemor-Ocneral and his Council 
in the days of the East India Compnnj'. 

Section 9 of the Regulating Act of 1773 (13 Geo. Ill, c. 63) enacts 
that ‘ the said governor-goueiril and council’ (i.c. the Clovernor-General 
and Council of Bengal), ‘ or the major part of them, shall have . . . 
power of superintending and controlling the presidencies of Madras, 
Bombay, and Bencoolen respectively, so far and in so much as that it 
shall not be lawful for any president and council of Madras, Bombay, 
or Bencoolen ’ to make war or treaties without the previous consent 
of the governor-general and council, except in cases of imminent 
necessity or of special orders from the Company'. See s. 49 of this 
Digest. Section 39 of the Charter Act of 1833 (3 & 4 Will. IV, c. 85) 
declared that ‘ The superintendence, direction, and control of the 
whole civil and militaiy govennnent of all the .said territories and 
revenues in India .shall be and is hereby vested in a governor-general and 
councillors, to be .styled “ The Govcnior-Gencral of India in Council.’ 

Since India has been placed under the direct government of the 
Crown the governor-general has also been viceroy, as the representative 
of the sovereign. Lord Canning svas the first viceroy. 

The Governor-General in Council is often described as the Govern- 
ment of India, a description which is recognized by Indian legislation 
(X of 1897, s. 3 ( 22 )). , 

Of course the reproduction of statutory enactments embodied in tUs 
Digest is not an exhaastive statement of the powers of the Governor- 
General in Council. For instance, the powers of the Government of 
India, as the paramount authority in India, extend beyond the limits 
of British India. 
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Again, the Governor-General in Council, as representing the Crown 
in India, enjoys, in addition to aiy statutory powers, such of the powers, 
prerogatives, privileges, and immunities appertaining to the Crown 
as are appropriate to the case and consistent with the system of law 
in force in India. Thus it has been decided that the rule that the 
Crown is not bound by a statute unless expressly named therein applies 
also in India. See Seoreiary of Stale for India v. Bombay Landing and 
Shipping Company, 5 Bom. H. C. Rej*. O. C. J. 23 ; Ganpat Pataya v. 
Collector of Canara, I. L. R. i Bom. 7 ; The Secretary of Stale for India 
V. Mattimrabhai, I. L. R. 14 Bom. 213, 218 ; Bell v. Municipal Com- 
missioners for Madras, I. L. E. 25 Mad. 457. The Governor-General 
in Council has also, by delegation, powers of making treaties and 
arrangements with Asiatic States, of exercising jurisdiction and other 
powers in foreign territory, and of acquiring and ceding territory. 
See Damodhar Khan v. Deoram Khanji, I. L. R. i Bom. 367, L. R. 
2 Ajjp. Cas. 332 ; Lachmi Narayan v. Baja Pralab Singh, I. L. R. 
2 All. I ; Hemchand Devchand v. Azam Saharlal Chhotamlal and The 
Taluka of Kotda Sangani v. The State of Gondal, A. C., [1906] 212, and 
below, p. 417. Moreover, the Government of India has powers, 
rights, and privileges derived, not from the English Crown, but from 
the native princes of India, who.se rule it has superseded. For instance, 
the rights of the Government in respect of land and minerals in India 
are different from the rights of the Crown in respect of land and minerals 
in England. Whether and in what cases the Governor-General has the 
prerogative of pardon has been questioned. The power is not expressly 
conferred on him by his warrant of appointment, but it would be strange 
if he had not a power possessed by all colonial governors. However, 
the power of remitting senlences under the Code of Criminal Procedure 
makes the question of little practical importance. As to the preroga- 
tives of the CroTO in India and elsewhere, see Chitty, Prerogatives of 
the Crown ; Forsyth, Cases and Opinions, chap, v ; and Campbell’s 
Baling Cases, vol. viii. pp. 150-275. 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet. 0. 62), 
took away the military control and authority previously exercisable 
by the Governments of Madras and Bombay. As to the power of 
the governor-general to grant military commissions, see the note 
below, ]). 295. 

(i) This reproduces part of s. 9 of the Regulating Act (13 Geo. Ill, 
f- 63), which directs that ‘ the said governor-general and council for 
the time being shall and they are hereby directed and required to 
obey all such orders as they shall receive from the Court of Directors 
of the said ujjjited Company.’ This enactment was necessary at a time 
when the relations to be regulated were those between the statutory 
gBvernor-general and his council on the one hand and the directors 
of the Company on the other, and, being still on the statute book, is 
reproduced hero. But, of course, the relations between the Secretary 
of State and the Government of India are now regulated by constitu- 
tional usage. 
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The Governor-ihneral. 

Thu 37. The Governor-General of India is apjjoiiited by His 

general” Majesty by •\vanant under the Royal Sign Manual. 

[21 & 22 The appointment of the governor-general is made on the advice 
, of the Prime Minister. 

lOOj 8. 29. ] 

The governor-general usually holds oHiee lor a term of five years. 
As to his resignation, see below, s. 82. 


The Council of the Ooueriwr-Ceneral. 


Constitu- 38. The council of the Governor-General of India, as coii- 
^TOmor- stituted for executive purposes, eonsists of the ordinary mem- 
hers, and of the extraordinary member (a) (if any) thereof (6). 

(а) Uee s. 40. 

(б) This section does not reproduce any specific enactment, but 
represents the existing law. 


Ordinary 39. — (i) The ordinary members of the governor-generars 
S^undl. are appointed by His Majesty by warrant under the 

“ Royal Sign Manual. 


106, s. 7, 

24&25 

Viet. c. 
67, s. 3. 

Viet. 0. 


97. s. 8. 
37*38 

Viet. e. 


91, s. I. 

4Edw.VII, 
e. 26.] 


(2) The number of the ordinai'y members of the governor- 
general’s council is five, or, if His Majesty thinks fit to appoint 
a sixth member, six (a). 

(3) Of the ordinary members of the governor-general’s 
council, three must be persons who at the time of their 
appointment have been for at least ten years in the service 
of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Eacully of Advocates 
of Scotland, of not less than five years’ staiidmg (b). 

(4) If any person appointed an ordinary member of the 
governor-general’s council is at the time of his appointment 
in the military service of the Crown, he may not,' during his 
continuance in office as such member, hold any militaiy 
command or be employed in actual military duties (c). 


{a) The number is at present six. The power given by 37 & 38 Viet, 
c. 91 to appoint a sixth member specifically for iniblic uorks purposes 
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was made a general power by 4 Edw. VII, c. 26. Under existing arrange- 
ments the business of the Government of India is distributed between 
nine departments — ^Finance, Foreign, Home, Legislative, Revenue and 
Agriculture, Public Works, Commerce and Industry, Army, Education. 
Of these the Foreign Department is under the immediate super- 
intendence of the governor-general, and the Army Department is under 
the commander-in-ehief of His Ifajesty’s forces in India (see s. 40 of 
Digest). The charge of the other departments is distributed between 
the other memhers of council. 

The term of office of a member of council is by custom five years. 
As to leave of absence, resignation, imd conditional and temporary 
appointments, see below, ss. 81-87. 

(6) The member of council who is required to hold these qualifica- 
tions is usually styled the law member. The first holder of the post 
was Lord Macaulay. He and his .successors, down to 1853, were not 
members of the executive council, and his duties during this period 
are described by Sir Barnes Peacock in a minute of November 3, 1859, 
and by Sir H. S. Maine in his minute of Maj' 5, 1866 (Minutes, No. 42). 
By the Act of 1853 (16 & 17 Viet. c. 95) ho was placed in the same 
position as the other ordinary members of the governor-general’s 
council. He is at the head of a department of his own, the Legislative 
Department, which was formerly a branch of the Homo Department, 
but which was, in pursuance of Sir H. S. Maine’s recommendations 
(see Minutes by Sir H. S. Maine, No. 84), constituted a separate depart- 
ment in 1869. The duties of this department, and its relation to the 
other branches of the Government of India, are regulated by the rules 
and orders for the transaction of business in the council of the governor- 
general. Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor-general’s council, 
to consider, and in some cases to settle, the form of regulations sub- 
mitted under the Government of India Act, 1870 (33 Viet. c. 3), and 
of the rules and regulations made under powers given by Acts of the 
governor-general’s council, to consider Bills and Acts of the local 
legislatures with reference to penal clauses and other special points, 
and to advise other departments of the Government on various legal 
questions. The law member of council takes charge of some of the 
Bills introduced into the governor-general’s council, and is a member 
and usually chairman of the select committees to which those Bills are 
referred. As to the general nature of his work, see the chapter on 
Legislation under Lord Mayo, contributed by Sir James FitzJames 
Stephen to Sir W. W. Hunter’s Life of Lord Mayo (vol. ii. chap. viii). 
See also Sir H. S. Maine’s Minute of 1868 on Over-legislation (Minutes, 
No. 204). * 

ttfi) The military supply department and the office of the member in 
charge of that department have now been abolished. See East India 
(Army Administration) Report, 1909. Cd. 4574. A sixth member, 
placed in charge of the subject of education, was added in 1910, 
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Extra- 40. — (i) The iSecix'laiy of tilaic in C'ouiic-il maj', if he 

mombera thinks tit, appoint the cominandcr-in-chief for the time being 

of coun- q£ u£g Majesty’s forces in India an extraordinary member 

[24 & 25 of the governor-general’s council, and in that case the com- 
Viet, c. 

67, ss. mander -in-chief has rank and precedence in the council next 

after the governor-general (a). 

( 2 ) When and so long as the governor-general and his 
council are in any province administered by a governor in 
council, the governor of that j>rovince is an exlraordinary 
member of the governor-general’s council (ft). 

(а) In practice, the oominancler-in-chief is always aijpoinled an 
extraordinary member of council. Under logulations made in 1905 
he is in charge of the army department. 

(б) In practice, meetings of the governor-general and his council 
are not held within the presidencies of Bengal, Madras, and Bombay. 

Ordinary 41. — (i) The governor-general’s council hold ordinary 

ktivo^'^' meetings, that is to say, meetings for executive purposes ; and 

!ngs*^of legislative meetings, that is to say, meetings for the piu'pose 

governor- of making laws, 
general's 

eoimeil. ( 2 ) The ordinary and o.xtraordinary members of the governor- 
general’s council are entitled to be present at all meetings 
thereof. 

This section does not reproduce any spscilio cn.velmonl, but repre- 
sents existing haw and practice. 

Ordinaiy 42. — (i) Tho ordinary meetings of the governor-general’s 

rf'council ^t such places in India (a) as may be ap- 

Govcrnor-lTcncial in Council. 

c- 85 ,s. ( 2 ) At any ordinary meeting of tlie governor-general’s 

24&25 council the governor-general or other person presiding and 
fy°s.g.] ordinary member of his council may e.xcrcise all the 
functions of the Gkivernor-Gcneral in Council (6). 

(a) The expression used in tho Act of 18G1 is ‘ within tlio territories 
of India,’ which, perhaps, means British India. In piuoticc, the meel# 
ings of tho council arc held at Delhi and Simla. 

( 1 ) Tho Act of 1793 (33 Geo- III, 0. 52. s. 38) directs that ' the 
Governor-General and councillors of Fort William, and the several 
governors and councillors of Fort .Saint George and Bombaj', shall at 
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their respective council boards proceed in the first place to the con- 
sideration of such matters as shall be proposed by the governor-general 
or by the governors of the said presidencies respectively, and as often 
as any matter or question shall be propounded by any of the said 
councillors it shall be competent to the said governor-general or governor 
respectively to postpone and adjourn the discussion thereof to a future 
day, provided that no such adjournment shall exceed forty-eight hours, 
nor shall the matter or question so proposed be adjourned more than 
twice without the consent of the councillor who proposed the same.’ 

This enactment, though not specifically repealed, is praetioallj’ 
superseded by the lulcs and orders made under the Indian Councils 
Act, i86i, and therefore is not reproduced in the Digest. 

The governor-general, when prc.sont, presides. He must now, 
under the Indian Councils Act. 1909 (9 Edw. VII, c. 4, s. 4) appoint 
a vicc-jnesident. 


43. — (i) All orders and other proceedmgs of the Governor- 
General ill Council must be expressed to be made by the 
Governor-General in Council, and must be signed by a 
secretary to the Gov'ernment of Lidia, or otherwise as the 
Governor-General in Council may direct ( 0 ). 

( 3 ) The governor-general may make rules and orders (6) 
for the more convenient transaction of business in his council, 
other than the business at legislative meetings, and every 
order made or act done in accordance with such rules and 


Busi- 
ness of 
Governor 
General 
in Council 
133 Geo. 
Ill, 0. 52, 
B.3§. 

53 Geo. 
Ill, 0. 

155, B. 79. 
24&25 

Viet. c. 
67, s. 8.] 


orders mnst bo treated as being the order or the act of the 
Governor-General in Council. 


(a) Under the Act of 1793 (33 Geo. Ill, c. 52, s. 39) the .signature 
referred to is that of ' the chief sccrotaiy to the council of the presi. 
dcncy.’ 

Under the Act of 1813 (53 Geo. III,c. 155,3. 79) ordei-s or proceedings 
may be signed either by the chief secretary to the Government of the 
said presidency, or, in the absonco of such chief secretary, by the 
principal sccrctaiy of the department of such presidency to which such 
orders or proceedings relate. 

Under Act II of 1 833 of the Indian Legislature, each of the secretaries 
to the Government of India and to the Government of Fort William 
in Bengal is declared to be competent to perform all the duties and 
exercise all t Je powers which by any Act of Parliament or any regula- 
tion then in force were assigned to the chief secretary to the Govern- 
rfient of Fort William in Bcngcd, and each of the secretaries to the 
Governments of Fort St. George and Bombay is declared to be com- 
petent to perform all the duties and exercise all the powers which by 
any such Act or regulation were assigned to the chief secretaries to the 
Governments of Fort St. George and Bombay respectively. 
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Under these cimimstanccs tliis section of tlie. Digest prnhably repre- 
sents the form in which Parliament would re-enact tlie existing statutory 
provisions, especially as they arc provisions which may bo modified 
by Indian Acts, See 24 & 25 Viet. c. 67, s. 22. 

In practice, orders and proceedings are signed by the secretary of 
the department to which they relate. 

(6) The rules and orders made under this section appear to be treated 
by the Government of India as confidentiai, and have not been pub- 
lished. The most important effect of the section has been to facilitate 
the departmental transaction of business. 


Procedure 
in case of 
difference 
of opinion. 
[13 Geo. 
Ill, c.63, 
s. 8. 

3 A; 4 
Will, ir, 

0. 85, 

3. 48.] 

[33 Geo. 
Ill, c. 52, 

ss. 47, 48, 

49. 

33&34 

Viet. 

0. 3, s. 5.1 


44. — (i) At any ordinary meeling of the governor- 
general’s council, if any dilTercnco of opinion arises on any 
question brought before the council, the Governor-General 
in Council is bound by the opinion and decision of the 
majority of those present, and if they arc equally divided the 
governor-general, or other person presiding, has two votes or 
the casting vote. 

(2) Provided that whenever any measure is proposed before 
the Governor-General in Council whereby the safety, tran- 
quillity, or interests of British India, or of any part thereof, 
are or may be, in the judgement of the governor-general, 
essentially affected, and he is of opinion cither that the 
measure proposed ought to be adopted and caiTied into execu- 
tion, or that it ought to be suspended or rejected, and the 
majority present at a meeting of the council dissent from 
that opinion, the governor-general may, on his oum authority 
and responsibility, adopt, suspend, or I’ejeet the measure in 
whole or in part. 


(3) In every such case any two members of the dis- 
sentient majority may require that, the adoption, sus- 
pension, or rejection of the measure, and the fact of 
their dissent, be notified to the Secretary of State, and the 
notification must be accompanied by copies of any minutes 
which the members of the council have recorded on the 


subject. t> 

(4) Nothing in this section empowers the governor-general 
to do anything which he could not lawfully have done with 
the concurrence of his council. 
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The Regulating Act of 1773 (13 Geo. Ill, c. 63, s. 8) provides that 
‘ in all cases whatever wherein any difference of opinion shall arise 
upon any question proposed in any consultation, the said governor- 
general and council shall bo hound and concluded by the opinion and 
decision of the major part of those present. And if it shall happen 
that, by the death or removal, or bj' the absence of anj' of the members 
of the said council, .such governor-general and council shall be equally 
divided, then, and in evciy such case, the said governor-general, or, 
in his absence, the eldest councillor present, shall have a casting vote, 
and his opinion shall be decisive and conclusive.’ 

The Charter Act of 1833 (3 & 4 Will. IV, e. 85, s. 48) enacts that 
■ in every case of difference of opinion at meetings of the said council 
where there shall be an equality of votes, the said governor-general 
shall have two votes or the easting vote.’ 

The difficulties which Warren Hastings encountered in his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appointment, that his hands should be strengthened ; accord- 
ingly by an Act of 1786 (36 Geo. Ill, c. 10) the governor-general was 
empowered in special cases to override the majority of his council and 
act on his own responsibility. (See above, p. 67.) 

The provisions of the Act of 1786 w'cro re-enacted by ss. 47, 48, and 
49 of the Charter .A.ot of 1793 (33 Geo. Ill, c. 52). which are still in 
force, and which run as follows : — 

'47. And whereas it will lend greatlj’ to the .stronglli and seenritj’ 
of thoBritisli possessions in India, and give cnorgj', vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective prcsidencie.s, if the Governor-General of Fort William 
in Bengal and the several governors of Fort Saint George and Bombay 
were vested ivith a discretionary power of acting without the con- 
currence of their respective councils, or forbearing to act according to 
their opinions, in c,isos of high importance, and essentially affecting 
the public interest and welfare, thereby subjecting themselves person- 
ally to answer to their country for so acting or forbearing to act : Be 
it enacted, that when and so often as any measure or question shall 
be proposed or agitated in Iho Supi-cine Council at Fort William in 
Bengal, or in either of the councils of Fort Saint George and Bombay, 
whereby the interests of the said united Company, or the safety or 
tranquillity of the British iio-ssossions in India, or in any part thereof, 
are or may, in the judgement of the governor-general or of the said 
governors respectively, bo essentially concerned or affected, and the 
said governor-general or such governors respectively shall be of opinion 
that it will be expedient, cither that the measures so proposed or 
agitated ouglft to bo adopted or carried into execution, or that the 
same ought to be .suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opinion, the said governor-general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutuall}'^ to exchange with and communicate in council to each other., 

1891 ? 
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in writing under their respective hands (to be recorded at large on 
their secret consultations), the respective grounds and reasons of their 
respective opinions ; and if after eoiisidoriiig the same the said governor- 
general or such governor respectively, and tlio otlier members of the 
said council, shall severally retain their opinions, it shall and may be 
lawful to and for the said governor-general in the ISupreino CounoU of 
Fort William, or either of the said governors in their respective councils, 
to make and doolare any order (to be signed and subscribed by the said 
governor-general or by the governor making the same) for suspending 
or rejecting the measure or question so proposed or agitated, in part 
or in whole, or to make and declare such order and resolution for 
adopting and carrying the measure so proposed or agitated into execu- 
tion, as the said governor-general or such gos'ernors in their respective 
councils shall think fit and expedient ; which said last-mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and declaring 
the same as by all the other members of the council then present, and 
shall, by force and virtue of this Act, be as effectual and valid to all 
intents and purposes as if all the said other members had advised the 
same or concurred therein ; and the said members in council, and all 
officers civil and military, and all other persons concerned, shall be 
and they are hereby commanded, authorized, and enjoined to be 
obedient thereto, and to be aiding and assisting in their respective 
stations in the carrying the same into execution. 

‘48. And . . . that the governor-general or governor who shall 
declare and command any such order or resolution to be made and 
recorded without the assent or concurrence of any of the other members 
of council shall alone be held responsible for the .same and the con- 
sequences thereof. 

‘49. Provided always . . . that nothing in this Act contained shall 
extend or be construed to extend to give power to the said Governor- 
General of Fort William in Bengal, or to either of the said governors 
of Fort Saint George and Bombay respectively, to make or carry into 
execution any order or resolution which could not have been lawfully 
made and executed with the concurrence of the councils of the respective 
Governments or presidencies, anything herein contained to the con- 
trary notwithstanding.’ 

The Government of India Act, 1870 (33 & 34 Viet. 0. 3, s. 5), enacts 
that ‘ Whenever any measure shall bo proposed before the Governor- 
General of India in Council, whereby the safety, tranquillity, or interests 
of the British possessions in India, or any part thereof, are or may be, 
in the judgement of the said governor-general, essentially affeoted, 
and he shall be of opinion either thiit the measure propv-sed might be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority in council then present shall dissent from 
such opinion, the governor-general may, on lii.s own authority and 
responsibility, suspend or reject the measure in part or in whole, or 
adopt and carry it into execution ; but in every such c.isc two members 
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of the dissentient majority may roqnire that the said suspension, 
rejection, or adoption, as avcll as the fact of tlioir dissent, shall be 
notified to the Seorctaiy of State for India ; and such notification shall 
be accompanied by copies of the minutes (if any) which the members 
of the council shall have recorded on the subject.’ 

This enactment practically supersedes, but docs not expressly repeal, 
the enactments in the Act of 1793, but does not apply to the Govern- 
ments of Madras and Bombay. It was under the enactment of 1870 
that Lord Lytton acted in March, 1879, when he exempted certiiin 
imported cotton goods from customs duly. 

45 . — (i) Whenever the Governor-General in Council de- 
clares that it is expedient that the governor-general should 
visit any part of India, unaccompanied hy his council, the 
Governor-General in Cottneil may appoint some member 
of the council to be president of the governor-general’s 
oomicil dui-ing the time of the visit. 

(2) The president of the govemor-genornrs council has, 
during hia term of office, the powers of the governor- 
general at ordinary meetings of ihe governor-general's 
council {a). 

(«) The object of this section is to make pirovihion for the current 
business of Government during the temporary absence of the governor- 
general. The last ocea.sion on which it was put in force was Lord 
Duflerin’s visit to Burma after the annexation of Upper Burma. In 
such cases tiie governor-general retains his own pow'crs under s. 47 (i). 
This power is not exercised on tlie ooca.sion of the viceroy’s ordinary 
annual tour. Probably the duty under the Indian Councils Act, 1909 
(9 Edw. VII, e. 4, s. 4), to appoint a rice-pre.sident makes the power 
unnecessary. 

46 . If the governor-goneral, or the president of the 
governor-general’s council, is obliged to absent himself from 
aiijr ordinary meeting of the goveiuor-gcncral’s council hy 
indisposition, or any other cause, and signifies his intended 
absence to the council, the vice-president, or, in his absence, 
the senior ordinary (a) member present at the meeting presides 
thereat, wil^ the like powers as the governor-general would 
have had, if pre.sent. 

Provided that if the governor-general, or pre.sident, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indisposition from signing anj’ act 
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of council marie at the meeting, the act requires his signature; 
hut if he declines or refuses to sign it, the like provisions have 
effect as ill cases nherc the governor-general, when present, 
dissents from a majority of the meeting of the council (b). 

(а) The word ‘ ordinary' i.s not in the Act of 1861, but is probably 
implied. The vice-president is appointed umlcr the Indian Councils 
Act, 1909 (9 Edw. Vn, c. 4. s. 4). 

(б) See s. 44. 

47 . — (i) In any ease wliere a president of the council 
may he appointed. I he fiovernor-fieneral in Council may 
by order authorize the governor-general alone to exercise, 
in his discretion, alt or any of the powei’h which might be 
exercised h,v the f 4 ovemor-fteneral in f'onncil at ordinary 
meetings («). 

(2) The governor-general during ab.sence from his council 
may, if he thinks it necessary, issue, on his own responsibility, 
any order whieli might have hecn issued b.v the Governor- 
General in Gouncil to any local Government, or to any officers 
or servants of the Crown acting under the authority of any 
local Government, without previously communicating the 
order to the loctil Government, and any such order is of the 
same force as if made by the Governor-General in Council, 
but a copy of the order must he .sent forthwith to the Secretary 
of State and to the local Government, with the reasons for 
making the order. 

(3) The Secretary of State in Council may h,v order suspend 
until further order all or any of the powers of (he governor- 
general under the ]a.st foregoing sub-scclioii, and those powers 
will accordingly he suspended as from the time of the receipt 
by the governor-general of the order of the Secretary of 
State in Council (6). 

(o) This provision supplements s. 45. 

(6) The provisions of su 1 >section.s (2) .ind (3) are reproduced frofli 
SR. 54 and 55 of the Act of 1793 (33 (ico. Ill, c. 52). But tliose sections 
were enacted in circumstances very dillereul from tliose of the present 
time, and are practically superseded by the enactment reproduced m 
sub-scetion ( 1 ). • 
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War and Treaties . 

48. — (i) (a) The Governor-General in Coiuicil may not, Eostric- 
■\villiout the expicKS cominaiicl of the Secretary of State in power of 
Council, in any caiie (except where hoatilities have been 
actually coninieneed, or preparations for the commencement 
of hostilities have been actually made against the British war or 
Government in India or against any prince or State deiiendent [^'^Gco. 
thereon, or against any iiriuce or State whose territories His 
Majesty has engaged by any subsisting treaty to defend or 
guarantee) either declare war or commence hostilities or enter 
into any treaty for making war agamst any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making ivar against any other prince or State 
than such as is actually conuniUing hostilities or making 
preparations as aforesaid, and may not make a treaty for 
guaranteeing the possessions of any prince or State except on 
the consideration of that prince or State actually engaging 
to assist His Majesty against such hostihties commenced or 
preparations made as aforesaid. 

(3) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forthw ith communicate 
the same, with the reasons therefor, to the Secretary of State. 

[a] This section first appeared in Pitt's Act of 1784 (24 Geo. Ill, 
sess. 2, c. 25, s. 34), anti was precetlcd by the preamble : — ‘ Whereas 
to pursue schemes of conquest and extension of dominion in India 
are measures ropugiiaut to the wish, the honour, and policy of this 
nation.’ (See above, p. 64.) It was re-enacted, with the preamble, 
by s. 42 of the Act of 1793, and, as so re-enacted, is still on the statute 
book. It iqjof historical interest as an oxiircssion of the views with 
which the expansion of the territorial iiusscssioiis of the East India 
iJompany was regarded in the eighteenth century, but as it relates 
only to hostilities agaiast and treaties with the ‘ country princes or 
■States in India,’ it is no longer of practical importance. The last 
provision, though expressed in gouenil terms, obviously refers to the 
hostilities and treaties referred to in the preceding part. 
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PART V 

Local Goveknuents. 

General. 

rf**ooal" J^very local Government (a) must obey the orders of 

Govern- the Governor-General in Council, and keep him constantly 

Governor- diligently informed of its proceedings, and is under 

General superintendence and authority in all inatlurs relating to 

Council, the administration of its province. 

1 13 Geo. 

IIT. c. 03, (2) No local Government may make or is, sue any order for 

b. 

33 Geo. commencing hostilities or levying u ar, or negotiate or conclude 
b?24," 40,’ treaty of ipeacc or other treaty with any Indian prince or 
3 (except in cases of sudden emergency or imminent 

iv, 0. Sj, danger when it appears dangerous to postpone such hostilities 
88. 63, 67.] treaty), unless in pmsuanee of express orders from the 
Governor-General in Coimcil or from the 8ecrctaa'y of State, 
and every such treaty must, if possible, contain a clause 
subjecting the same to the ratification or rejection of the 
Governor-General in Cormcil. 

(3) The authority of a local Government is not superseded 
by the presence in its province of the governor-general (6). 

(а) The expression ‘ local Govermnent ’ is defined by s. 124 to mean 
a governor in council, lieutenant-governor, licutouant -governor in 
council, or chief oommissioner. By the Indian General Clauses Aot 
(X of 1897) it is defined to mean the person authorized by law to 
administer executive government in the part of British India in which 
the Act containing the expression op)orates, and to include a chief 
commissioner. As to the existing local Governments, see above, 
p. 14 1. 

(б) This section reproduces enactments which ai)p)lied to the Govern- 
ments of Madras and Bombay, and wore passed with the objeot of 
maintaining propier control by the Government of Bengal over the 
Governments of tho two other lucsidencies. Of course* the cu'cum- 
stances of the present day arc widely ditl’ereiit. fcionie of the provision 
of the enactments reproduced .vre omitted, as having been made un- 
necessary by tho existence of tclugr.ipihic eonmiunie.itions, and by 
other alterations of circumstances. For instance, it has not been 
considered uece,ssary to reproduce the power of tho governor-general 
to suspend a local Government. 



Ill] DIGEST OF STATUTORY ENACTMENTS 215 


Governments of Bengal, Madras, and Bombay. 

50 . — (i) The presidencies (a) of Fort William in Bengal, Fort 
St. George, and Bombay are, subject to the provisions em- 
bodied in this Digest (i), administered by the Governors in 
Council of Bengal, Madras, and Bombay respectively, and are 
ill this Digest referred to as the presidencies of Bengal, Madras, 
and Bombay respectively. 

(2) The governors of Bengal, Madras, and Bombay are 
appointed by His Majesty by warrant under the Eoyal Sign 
Manual (c). 

(3) The Secretary of State may, if he thinks fit, by order, 
revoke or suspend, for such period as ho may direct, the 
appointment of a council for any or all of those presidencies, 
and whilst any such order is in force the governor of the 
presidency to which the order refers has all the powers of 
the Governor thereof in Comicil (d). 

{4) Except as otherwise declared in this Digest, the Governor 
and Governor in Council of Bengal and the members of that 
Coiuicil have, withhi Bengal, all the rights, duties, functions 
and immunities which the Governors and Governors in 
Coimcil of Madras and Bombay and the members of those 
Comicils respectively possess. 

(5) The Governor-General in Council may reserve to him- 
self any powers which before June 25, 1912, were exercisable 
by him in relation to Bengal, and thereupon those powers con- 
tinue to be exercisable by the Governor-General in Council m 
the like maimer and to the like extent as before that date (e). 

(a) The modern prcaideucy of Bengal is oondaed within narrower 
limits than the old Bengal presidency, which included all British India 
outside the presidencies of Madras and Bombay. The Governments 
of Bengal, Madras, and Bombay occupy a position different from and 
superior to Chat of the other local Governments. The governor is 
ajppointed by the Crown, and not by the governor-general ; he is 
assisted by an executive council, and he retains the right of com- 
municating directly with the Secretary of State (above, s. 15). 

(2i) c. g. to the control of the governor-general. 

(c) Before the Act of 185S the appointments were made by the 
Court of Directors with the approval of the Crown. 
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(li) Tliib poHur naa given by tlie Aul of i8jj, but haa never been 
exercised. 

(e) The Goveriior-Generul in Council has i-eaervcd to himself all 
powers exercisable by him in relation to the High Court at Calcutta — 
see Gazette of India, Extraordinarj', August i, 1912. 

51. — (i) The ordinary (a) members of the councils of the 
governors of Bengal, Madras, and Bombay are appointed by 
His Majesty by tvarrant under the Roj'^al Sign Manual. 

( 2 ) The number of the oi-dinaiy members of each of the said 
councils is such number not exceeding four as the Secretary 
of State in Council directs ( 6 ). 

( 3 ) Two at least of the ordinary members of the said 
councils must be persons who at the time of their appoint- 
ments have been for at least twelve years in the service of 
the Crown in India (c). 

( 4 ) Provided that if the commander-in-chief of His Majesty's 
forces in India (not being likewise governor-general) happens 
to be resident at Calcutta, Madras, or Bombay he is, during 
his continuance there, a member of the governor's council (d). 

(а) The comiaandora-in-cliief of the Jladras and Bombay armies 
might be appointed, and, in fact, were always appointed, extraordinary 
members of the Madras and Bombay Councils. But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 Viet. 
0. 62). The term ‘ ordinary ’ is used in this section by way of dis- 
tinction from additional or legislative members (see s. 60). 

(б) The number was reduced from throe to two in 1S33. The 
maximum was raised to four in 1909, and the number is now three. 

(c) The qualification under 33 Geo. HI, c. 52, s. 25, is twelve jmars’ 
residence in India iu the service of the East India Company. The 
qualification for membership of the governor-general’s council is some- 
what different (s. 39). 

(d) This proviso, which is taken from the Act of 1793, is practically 
inoperative. 

52. — (i) The councils of the governors of Bengal, Madras, 
and Bombay hold ordinary meetings, that is to sa*/, meetings 
for executive purposes ; and legislative meetings, that is to 
say, meetings for the purpose of making laws. 

( 2 ) The ordinary members of those councils are entitled to 
be present at all meetings thereof (a). 
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(o) This Bootioii does not reproduce »uy speeitie enactment, hut 
represents the existing law. 

53. The foregoing provisions of this Digest with respect to 
the procedure in case of a difference of opinion between the 
governor-general and his council, and in case of the governor- 
general being obliged to absent himself from his council by 
indisposition or other cause, apply, with the necessary modi- 
licatioiis, in the case of a difference of opinion between the 
Governor of Bengal or Madras or Bombay and his council, 
and in the case of cither of those governors being obliged to 
absent himself from his council (o). 

(a) See ss. 44 and 46. Section 44 reproduces 33 Geo. Ill, c. 52, 
ss. 47-49, as modified by 33 & 34 Viet. c. 3, a. 5. The last enactment 
applies only to the governor-general’s council, but, as mil be seen from 
the note to s. 4.1., does not .substantially modify the Act of Geo. III. 
Under the Indian Councils Act, 1909 (9 Edw. VII, c. 4, s. 4), as applied 
by the Government of India Act, 1913 (2 & 3 Geo. V, 0. 6, s. i (i) ), the 
Governors of Bengal, Madras, and Bomb.ay must oppoint vice-presidents 
of their councils. 

54. — (i) All orders and other proceedings of the Governor of 
Bengal in Cottncil, of the Governor of Madras in Council, and 
of the Governor of Bombay in Council must be expressed to 
be made by the Governor in Council, and must bo signed by 
a secretary to the Government of the province, or otherwise 
as the Governor in Council may direct (a). 

( 2 ) The governors of Bengal, Madras, and Bombay respec- 
tively may make rules and orders for the conduct of business 
in their resjiective councils, other than the business at legis- 
lative meetings, and every order made or act done in accord- 
ance with such rules and orders is deemed to be the order or 
the act of the Governor in Coiuicil. 

(o) See note on s. 43. 

Liiutenant-Governorships and otficr Provinces, 

9 55. — (i) The provinces (a) known as the United Pro- 
vinces of Agra and Oudh (6), the Punjab (c), Burma (c), and 
Bihar and Orissa (a) are, subject to the provisions of this 
Digest, governed by lieutenant-governors (a). 
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(2) Every lieutenant-governor of a province in Lidia is 
appointed by the governor-general, subject to the approval 
of His Majesty {d). 


2i’&22 (3) A lieutenant-governor must have been, at the time of 

io6!s.° 29.] appointment, at least ten years in the service of the Croini 
in India (e). 


(4) The Governor-General in Council may, with the ap- 
proval of the Secretary of State in Comicil, declare and limit 
the extent of the authority of any liontcnant-govcrnor (/). 


(а) By a. 16 of the Government of India Act, 1S53, the Court of 
Directors were authorized to declare that the Governor-General of 
India should not be Governor of the Presidency of Fort IVilliam in 
Bengal, but that a separate governor should be appointed for that 
jiresidenoy, and in that case a governor was to be appointed in like 
manner as the governors of Madras and Bombay, and the governor - 
general’s power of appointing a deputy-governor of Bengal was to 
cease. But unless and until a separate governor of the presidency 
was so constituted, the Governor-General in Council might appoint 
any servant of the Company who had been ten years in its service in 
India to be lieutenant-governor of such part of the territories under 
the Presidency of Fort William in Bengal as, for the time being, might 
not be under the Lieutenant-Governor of the North-Western Provinces. 
The project of constituting a new governorsliip was abandoned, and 
imder the alternative power a lieutenant-governor of the Lower Pro- 
vinces of Bengal (now commonly known as Bengal) was appointed in 
:8S4. In October, 1905, a new province was formed by detaching 
the eastern part of Bengal from the rest of the imovince and uniting it 
with Assam under a lieutenant-governor. See Act VII of 1905. In 
1912 Bihar, Chota Nagpur, and Orissa were constituted into a separate 
lieutenant-governorship, under the name ‘ Bihar and Orissa.’ Assam 
was constituted a chief commissionershixj, and the rest of Bengal was 
constituted a governorship. (See above, p. 128, 129.) 

The Indian Councils Act, 1909 (9 Edw. VII, c. 4), gives power to 
constitute executive councils for assisting a lieutenant-governor in the 
executive government of his province (s. 3), and requires a lieutenant- 
governor to appoint a vice-president of his council (s. 4). Section 3(1) 
of the Act oi 1509 is superseded as to Bengal by s. l of the Government 
of India Act, 1912 (3 & 3 Geo. V, 0. C), and is applied bj» s. 2 of the 
latter Act to Bihar and Orissa. An executive council has been 
appointed for Bihar and Orissa. (See above, p. 132.) 

(б) The lieutenant-governorship of the North-Western Provinces 
was of earlier date than the lieutenant-governorship of Bengal, and 
was constituted under an Act of 1835 (5 & 6 Will. IV, c. 52). The 
Act of 1833 had directed the division of the Presidency of Bengal into 
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two distinct presidencies, one to be styled the Presidency of Fort 
William, the other the Presidency of Agra. The Act of 1835 authorized 
the Court of Directors to suspend these provisions, and directed that 
during the period of suspension the Governor-Cenoral in Council might 
appoint any servant of the Company who had been ten years in its 
service in India ‘ to the olflcc of Lieiitenant-Govornor of the North- 
Western Provinces now under the Presidency of Fort William in 
Bengal,’ a designation then appropriate, but since made inappropriate 
by the annexation of the Punjab. Power was also given to declare 
and limit the extent of the territories so placed under a lieutenant- 
governor, and of the authority to be exercised by him. The arrange- 
ments thus temporarily made by the Act of 1835 were continued by the 
Act of 1853 (16 & 17 Viet. c. 95, a. 15). A lieutenant-governor of the 
North-Western Provinces was first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second supple- 
ment). This notification merely gave the lieutenant-governor the 
powers of the Governor of Agra, and those powers, as defined by 
3 & 4 Will. IV, c. 85, did not include any of the powers of the Governor- 
General in Council under the Bengal Regulations. The power given 
by the Act of 1S35 to define the authority of the lieutenant-governor 
was repealed by the Staluto Law Revision Act, :890. 

The Lieutenant-Governor of the North-Western Provinces used to 
be also Chief Commissioner of Oudh. In 1901, when the North-West 
Frontier Province was constituted, the old North-Western Provinces 
wore united with Oudh under a lieutenant-governor, and the two 
provinces were designated the United Provinces of Agra and Oudh. 
The union was confirmed by Act VII of 1902. 

(c) Section 17 of the Act of 1853 (t® * ^7 Viet. c. 95) enacts that : — 
‘ It shall be lawful for the Court of Directors of the said Company, 
under such direction and control, if and when they think fit, to con- 
stitute one new presidency within the territories subject for the time 
being to the government of the said Company, and to declare and 
appoint what part of such territories shall be subject to the govern- 
ment of such new presidency ; and unless and until such new presidency 
be constituted as aforesaid, it shall be lawful for the said Court of 
Directors, under such direction and control as aforesaid, if and when 
they think fit, to authorize (in addition to such aiJ^Jointments as are 
hereinbefore authorized to bo continued and made for the territories 
now and heretofore under the said Presidency of Fort WiUiam) the 
appointment by the said Governor-General in Council of a lieutenant- 
governor for any part of the territories for the time being subject to 
the govemqjnt of the said Company, and to declare for what part 
of the said territories such lieutenant-governor shall be appointed, and 
Nie extent of his authority, and from time to time to revoke or alter 
any such declaration.’ 

The power of constituting a new presidency was not exercised, but 
that of appointing a new lieutenant-governor was exercised in 1859 
by the appointment of Sir John Lawrence as Lieutenant-^loybmor 
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of the Punjab. Tho rule of construction apijlied to recent Acts of 
Parliament by s. 32 of the Interpretation Act, 1889 (52 & 53 Viet. 

0. 63), does not apply to the Act of 1853, and, apart from this, tho 
power of appointing fresh lieutenant-governors under tho Act of 1853 
was ijrobably exhausted by the constitution of a lieutenant-governor- 
ship of the Punjab. Further powers of constituting lieutenant- 
governorships are given by s. 46 of tho Indian Councils Act, i86i 
(24 & 25 Viet. 0. 67), but apparently arc exercisable only when a new 
legislative council is established, fclee the note on s. 74 below. It 
was under these further powers that in 1897 Burma, in 1905 Eastern 
Bengal and Assam, and in 1912 Bihar and Orissa, were constituted 
lieutenant-governorships. 

(d) See 21 & 22 Viet. c. 106, s. 29. 

(e) This provision applies in terms only to the lieutenant-governors 
of Bengal and the North-Western Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words of 
21 & 22 Viet. c. 106, s. 29. 

(/) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 Viet, 
c. 77), which, however, applies in terms only to the two older lieutenant- 
governorships, the language being : ‘ It shall be lawful for the said 
Governor-General of India in Council, with the like sanction and 
approbation [i. 0. of the Court of Directors and the Board of Control], 
from time to time to declare and limit tho extent of the authority 
of the Governor in Council, Governor, or Lieutenant-Governor of 
Bengal, or of Agra, or tho North-Western Provinces, who is now, or 
may be hereafter, appointed.’ Bat a power to alter tho limits of pro- 
vinces is given by other enactments. See s. 57 below. 

Power to 56. The Governor-Gteneral iii Coiuicil may, with the ap- 

t^tory proval of the Secretary of State, and by notification in the 

.. Gazette of India, take any part of British India under the 

of Gover- immediate authority and management of the Governor- 

General in General in Council, and thereupon give all necessary orders and 

directions respecting the admuiist ration of that part, or other- 

Vict. c. \vise provide for the administration thereof. 

77. s. 3-] 

There is reason to believe that the enactment leproduced by this 
section was passed in conseguence of a minute of >jir Barnes Peacock, 
forming an enclosure to a dispat.''h fr.iin the Government of India, 
dated July 16, 1852, and tk?t it was mainly designed to give the 
Governor-General in Council the power which, according |o Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of some one of the presidencies. TLe 
section has been thus applied in various cases. Thus Arakan, which 
was originally annexed to Lower Bengal, was under this section taken 
into tho hands of tho Governor-General in Council and anne.xcd to 
British Burma Foreign Department Notification, No. 30 (Political), 
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dated January i6, 1862). The province of Assam -was constituted by 
removing it under this section from the lieutenant-governorship of 
Bengal, taking it under the Governor-General in Council, and con- 
stituting it a chief commissionorship, the regulation district of Sylhet 
being subsequently added to it in the same manner (Horae Department 
Proclamation, No. ,379, February 6, 1874 ; and Notification No. 380, of 
same date ; also Notification No. 2344 of September 12, 1874). 

On the other liand, when the chief eommissionerships of Oudh, the 
Central Provinces, and British (now Lower) Burma were constituted 
out of territories vested in the Governor-General in Council, the pro- 
cedure was merely the issue of a resolution reciting the reasons for 
establishing the chief commissionership, defining the territories included 
in it, and specifying the statl appointed, no referenco being made to 
•any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No. 12, dated February 4, 1856, and Foreign Department 
Resolution, No. 9, dated November 2, 1861, and No. 212, dated January 
31, 18S2). In the same way repeated changes have been made by 
executive orders in the government of the Andaman Islands. 

The view taken by the Government of India is that the seetion does 
not apply to territories ah-eady included in a chief commissionership, 
this description of territory being, according to the practice of the 
Indian Legislature, always treated as already under the immediate 
authority and management of the Governor-General in Council, and 
therefore not capable of being placed under his authority and manage- 
ment by proclamation. A chief commissioner merely administers 
territory on behalf of the Governor-General in Council, and the Governor- 
General in Council docs not divest himself of any of his powers in 
making over the local administration to a chief commissioner. 

Although, however, the territory comprised in a chief commissioner- 
ship may be technically under the immediate authority and manage- 
ment of the Governor-General in Council, yet the chief commissioner 
would ordinarily be the local Government within the meaning of 
Act X cf 1897, H. 3 (29), and he is defined as a local Government by 
this Digest. 

The re.sult appears to bo — 

(1) The section must be used when it is desired to transfer the 
administration of territory from a governor in council, or a lieu- 
tenant-governor in council, or ,a liciitcnant-govomor to a chief 
commissioner ; 

(2) The section need not be used, and is not ordinarily used, when 
the administration of territory already under the administration 
of the Cfovernor-General in Council is transferred from one local 

^ agency to another. 

Power to transfer from a chief commissionership to a presidency or 
lieutenant-governorship has now been declared to exist by s. 4 (2) of 
the Government of India Act, 1912. 

The transfer of territory under the section reproduced does not change 
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the law in force in the territory (^ee below, s. 58). Consequently sup. 
plemontiil legislation will usually be necessary. 


Power to 
alter 
limits of 
provinces. 

l 3&4 
Will. IV, 
C. 85, B. 

38- 

28 & 29 
Viet. c. 17, 
ss. 4, 5. 

3 & 3 Geo. 

V. c. 6, 

B.4(2).] 


57. The Govcmor-Gcnoral in Couneil inny, by notification 
in the Gazette of India, declare, appoint, or alter the boun- 
daries of any of the provinces into which British India is 
for the time being dividwl, and distribute the territories of 
British India among the .several provinces thereof in such 
manner as may .seem expedient, subject to these qualifications, 
namely — 

(i) An entire district maj’ not be Iransfeired from one 
province to another without the previous sanction of the 
Cromi, signified by the Secretary of State in Council; 
and 


(a) Any notification under this section may be disallowed 
by the Secretary of State in Council (a). 

(a) This section is intended to reproduce the effect of the following 
enactments : 

3 & 4 Will. IV, c. 85, s, 38. 

‘ It shall bo lawful for the said Court of Directors, under the control 
by this Act provided, and they are hereby required, to declare and 
appoint what part or parts of any of the territories under the govern- 
ment of the said Company shall from time to time be subject to the 
government of each of the several presidencies now subsisting or to be 
established as aforesaid, and from time to time, as occa'ion may require, 
to revoke and alter, in the whole or in part, such appointment, and 
such new distribution of the same, as shall be deemed expedient.’ 


28 & 29 Vrer, c. 17, ss. 4, 5. 

‘ It shall bo lawful for the Governor-General of India in Council 
from time to time to declare and appoint, by proclamation, what part 
or parts of the Indian territories for tlie lime being under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieutenant-govemorships for the time being subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such 
presidencies and lieutenant-governorships as to the said Governor- 
General in Council may seem expedient. , 

‘ Provided always, that it shall be lawful for the Secretary of State 
in Council to signify to the said Governor-General in Council his di^ 
allowance of any such proclamation. And provided farther, that no 
such proclamation for the purpose of traasfeiTing an entire zillah or 
district from one presidency to anolker, or fi’om one lieutenant-go vernor- 
ship to another, shall have any force or validity until the sanction of 
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Her Majesty to the same shall have been previously signified by the 
Secretary of State in Council to the governor-general.’ 

The power given by the Indian Councils Act, iS6i (24 & 25 Viet, 
c. 67, s. 47), would appear from the context to bo intended to be exer- 
cised for legislative purposes only, and is therefore luproduced below, 
s. 74. That given by the Act of 1865 (28 & ag Viet. c. 17, s. 4) is wider. 

The Government of India were advised in 1878 that the Act of 1865 
enables the Governor-General in Council to transfer territory from 
a chief commissionership to a presidency or lieutenant-governorship, 
but does not allow the converse. Parliament, it was thought, having 
enacted 17 & i8 Viet. 0. 77, s. 3, mvLst be taken to have been aware of 
the existence of territories called chief commissioncrsliips, and to have 
deliberately omitted any mention of these in the Act of 1865. Power 
to transfer from a chief-commissionei’ship to a presidency or lieutenant- 
governorship, or the oonvei’se, has now been declared to exist by 
s. 4 (2) of the Government of India Act, igi2. 

On April 24, 1883, a proclamation was issued under 28 & 29 Viet, 
c. 17, a. 4, placing the villages of Shaikh-Othmaii and Imad, near 
Aden, under the Government of Bombay. The section has since then 
been applied to Perim. 

58 . All alteration in pursuance of the foregoing provisions Saving as 

of the mode of administration of any part of British India, [17^8 

or of the boundaries of any part of British India, does not 

affect the law for the time being in force in that part. 24 & 25 

Viet. c. 67, 

The power to take tenitory under the immediate authority of the s. 47.] 
Governor-General in Council (reproduced by s. 56 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territory shall be altered or repealed 
except by law or regulation made by tho Governor-General of India 
in Council {17 & 18 Viet. c. 77, s. 3). That proviso does not apply to 
chief commissionerships which have legislative councils {2 & 3 Geo, V, 

0. 6, 8. 3). 

The power to fix tho limits of a province given by 24 & 25 Viet. 

0. 67, s. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso, ‘ that any law or regulation made by the Governor or Lieu- 
tenant-Governor in Council of any presidency, division, province, or 
territory shall continue in force in any part thereof which may be 
severed therefrom by any such proclamation, until superseded by law 
or regulation of the Governor-General in Council, or of the governor, 
or Lieutenant-Governor in Council of the presidency, division, province, 
or territory ib which such parts have become annexed.’ 

^The power exercisable under 28 S: 29 Viet. c. 17, s. 4, is not qualified 
by a similar proviso. 

59 . The Governor of Bengal in Council, the Governor of Fower to 

° ... extend 

Madras in Council, and the Governor of Bombay in Council, boun- 
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dories of may, with the approval of the Secretary of State in Coimcil, 
d^y extend the limits of the towns of Calcutta, Madras, and 
Bombay respectively ; and any Act of Parliament, letters 
III c. 84, patent, charter, law, or usage conferring jurisdiction, power, 

S« I 

2 &3 or authority within the limits of those tomis respectively 
^*6 have effect within the limits as so extended. 

(2).l power, which was given by an Act of 1S15, appears to be still 

in force, and not to be anperscdc<l by the later enactments reproduced 
above. 


PATtT VI. 

iNMAiir Legislation. 

Legislation by Governor -General in Council. 

Addi- 60* — (i) For the purposes of legislation, the govemor- 

membera general nominates and various bodies elect persona resident 

in India to be additional members of his council (a). 

lativo (2) The maximum number of the additional members of 
purposea. ' ' 

[24&25 the governor-general’s council is such as to the governor- 
aa! 9, lof^’ general from time to time seems expedient, but must be not 
33 & 34 greater than sixty (6). 

Viet. c. 3. (ox one-half of the additional members of the 

pEdw.VII, governor-general’s council must be persons not in the civil 
lied* or military service of the Croivn in India, and if any such 
additional member accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant. 

(4) The term of office of an additional member of the 
governor-general’s coimcil is three years (c). 

(5) When and so long as the governor-general and his 

council are in a provhice administered by a lieutenant- 
governor or chief commissioner, that lieutenant-governor or 
chief commissioner is an additional member of the council, 
in excess, if necessary, of the maximum number herein- 
before specified of additional members. o 

(6) The additioiial members of the governor-general’s 
council are entitled to be present at the legislative meetings 
of the council, and at no other. 
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( 7 ) The Governor-General in Council must, -witli the ap- 
proval of the Secretary of State in Council, make regulations 
as to the conditions under which and manner in which nomina- 
tions and elections may be made in accordance rvith this 
section, and iircscribe the maimer in which such regulations 
are to be carried into effect (d). 

(a) The Legislative Council of the Government of India is an ex- 
pansion of the Govornor-Gencrars executive council. Its cumbrous 
statutory description is ‘ the Governor-General in Council at meetings 
for the purpose of making laws and regulations,’ hut it is referred to 
in the Indian Councils Act, 1909, and is usually described, as the 
Legislative Council of the Governor-General. It was constituted by 
the Indian Councils Act, 1861, in supersession of the legislative body 
established under the Act of 1853, and its constitution was modifled 
by the Indian Councils Act, 1892 (55 & 56 Viet. e. 14), and again by 
the Act of 1909 and the regulations made under it. The qualification 
of residence in India was added by the Act of 1892 and continued by 
the Act of igog. 

(1) The number under the Act of 1861 was not less than six nor 
more than twelve. It was increased by the Act of 1892 and again by 
the Act of 1909. 

(c) The term is ordinarily three years; but official members and 
those nominated as experts hold office for three years or such shorter 
period as the Governor-General may fix, and members elected to fill 
casual vacancies servo only for the unexpirod portion of their predeces- 
sors’ term of office. See Rcgidation X of 1912, made under the Indian 
Councils Act, igog. 

(rf) As to the effect of those regulations, see above, p. 112 and 
Appendix V. 

61. — (i) The legislative meetings of the govcmor-general’s 
council are held at such times and places as the Governor- 
General in Council appoints (o). 

( 2 ) Any such meeting may be adjourned by (he governor- 
general in council, or by the person presiding at the meeting 
if so authorized by the governor-general in council ( 6 ). 

(а) In practice the meetings are held at Delhi and Simla. There 
are no legislative sessions, but meetings are held whenever it is con- 
sidered convonient. A Bill remains in life until it is passed or with- 
drawn, or is treated under the rules of business as dropped. All the 
.Mits passed in any one calendar year are numbered in consecutive 
order (Act I of 1897 and so on). 

(б) It would be more convenient to make the power of adjournment 
exercisable by the person presiding, williout further authority. 

lesi Q 


Times and 
places of 
legislative 
meetings. 
[24 & 25 
Viet. 0. 

67, s. 17.] 
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Constitu- 62. — (i) At every legislative meeting of the govcmor- 

l*cglslatlvo council the governor-general, or the president or 

meetings vice-president of the govemor-geiieral's council (a), or some 
of council. ^ !• 1 

\ 24 & 2 s other ordinaiy member of the governor-general s council, and 
Viet. c. 67, fifteen additional meinhers of tliat council must be 

vnf"’4. present (b). 

(2) At every such meeting the governor-general, or in his 
absence the president of the governor-general's conncil, or 
if there is no president, or if the president is absent, the 
vice-president, or, if the vice-president is absent, the senior 
ordinary member of the governor-general’s conncil present 
at the meeting presides. 

(3) The person presiding at a legislative meeting of the 
governor-general's council has a second or casting vote. 

(а) Sec a. 45. 

(б) The quorum at these legislative meetings is nosv fixed by one of the 
regulations (Beg. XIII) of November 14, 1912, made under the Indian 
Counoila Act, igog, at fifteen addition.il members. 

Legis- 63. — (i) The Governor-General in Council has power at 

poTOT of legislative meetings to make laws (a) — 

(a) for all persons, for all courts, and for all places and 
things ivithin British India (b) ; and 

(b) for all British subjects of His M.ajesty and serv.ants of the 
Government of Indi.a within other parts of India (c) : and 

(c) for all persons being n.ativc Indian subjects of His 
Majesty or native Indian olTiccrs. soldiers, or followers 
in His Majesty’s Indian forces, when respectively in 
any part of the W'orld. whether within or without His 
Majesty’s dominions (d) ; and 

(d) for all persons employed or serving in or belonging to 

the Royal Indian Maxine (e) ; and ^ 

(e) for repealing or altering any laws or regulations whi^ 
are for the time being in force in any part of British 
India [or apply to any persons for whom the Governor- 
General in Conncil has power to make laws] (/). 


Governor- 
General in 
Council. 

[3&4 
Will. IV, 

C. 85 , S3. 

46, 51. 73- 

24&25 

Viet. 0. 

67, s. 22. 
28 & 29 
Viet. c. 
17,33. 1,2. 
32 & 33 
Viet. c. 

gS, B. I. 

33&34 
Viet. 0. 

3, 8. 2. 

47 &48 
"Fict. 0. 

38, 33. 2, 
3.5- 
55 &5C 
Vict. c. 

14. s. 3-] 
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(2) Provided that the Governor-General in Gonncil has 
not power to make any law repealing or affecting {g ) — 

(cr) any pro\dsions of tho Government of India Act, 1833, 
except sections eighty-four and eight3'--six of that Act, or 
any provisions of tho Government of India Act, 1853, 
or the Government of India Act, 1854, o’-' the Govern- 
ment of India Act, 1858, or the Government of India 
Act, 1859, or the Indian Conneils Act, 1861 (h ) ; or 

(6) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 


3&4 
Will. IV, 
c. 85. 

16 & 17 
Viet. 0. 95 

17 & 18 
Viet. 0. 77. 

21 &22 
Viet. 0. 
10 ( 5 . 

22 & 23 
Viet. c. 46. 
24&2J 
Viet. c. 67. 


British India (i) ; or 


(c) any Act enabling the Seeretarj' of State in Council to 
raise money in (he Ihiited Kingdom for the government 
of India ; or 

(</) the Aim^- Act (/), or any Act amending the same ; 


and has not power to make anj^ law affecting the authority 
of Parliament (/.), or any part of the umvi’itton laws or con- 
stitution of the United Kingdom of Great Britain and Ireland, 
whereon may depend in any degree the allegiance of any 
person to tho Cronn of tho United Kingdom ( 1 ), or the 
sovereigntj' or dominion of the Crown over any part of British 
India {m). 


(3) The Governor-General in Council has not power, with- 
out the prerions approval of the Secretary of State in Council, 
to make any law empowering any court, other than a high 
court within tho meaning of this Digest (n), to sentence to 
the ]ninishment of death any of His llajesty’s natural-born 
subjects born in Europe, or the children of such subjects, or 
abolishing any high court 3vithin the meaning of this Digest (0). 

(4) Any ijaw made in accordance with this section controls 
and supersedes any other law or regulation repugnant thereto 
which may have been previously made by any authority 
in India (p). 

(5) A law made in accordance with this section for the 

Q 2 
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Royal Indian Marino does not apply to any offence 
unless the vessel to rvhich the offender belongs is at the 
time of the commission of Ihe offence vithin the limits 
of Indian valerSj that is to say, the high seas hetueen the 
Cape of Good Hope on the West and the Straits of Magellan 
on the East (g), and any territorial vatcra between those 
limits. 

(6) The punishments imposed by any such law as last 
aforesaid for offences must be similar in character to, and not 
in excess of, the punishments Avhich may at the time of 
making the law be imposed for similar offences under the 
Acts relating to His Majesty’s Navy, except that in the ease 
of persons other than Europeans or Americans imprisonment 
for anj' term not exceeding fourteen 3'cars or transportation 
for life or any less term niaj' be .substituted for penal servitude. 

(a) The legislative powers of the Govemor-Oencral in Council aro 
derived from a soi’ie.s of enactments. 

Under s. 73 of the Government of India Act, 1833 (3 & 4 Will. IV, 
0. 85), ‘it is lawful for the said G0vern0r-Gcncr.1l in Council from 
time to time to make articles of war for the government of the native 
officers and soldiers in the military scr\ico of the Company, and for 
the administration of justice l>y courts-marfi.al to beholden on such 
officers and soldiers, and such articles of n.ir from time to lime to 
repeal or vary and amend ; and such articles of war sh.all be made and 
taken notice of in the same manner as all other the haws and regulations 
to bo made by the said 6overnor-Goner.al in Council under this Act, 
and shall prevail and be in force, and shall bo of exclusive authority 
over all the native officers and .soldiers in the said military service, to 
whatever presidency such officers and soldiers m.iy belong, or where- 
soever they may be serving : rrovided nevertheless, that until such 
articles of war shall be made by the said Governor-General in Council, 
any articles of war for or relating to the government of the Comiiany’s 
native forces, which .it the time of tliis Act coining into operation shall 
be in force and use in any part or parts of the said territories, shall 
remain in force.’ 

By a. 22 of th.e Indi.in Councils Act, 1861 (24 & 25 Viet. c. 67), the 
GovBmor-Gener.li in Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
the provisions tlirrein contained, ‘ to make laws and regulations f^ 
repealing, amending, or .altering any laws or regulations whatever 
now in force or hereafter to be in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regulations 
for all persons, whether British or native, foreignera or others, and for 
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all courts of justice whatever, and for all places and things whatever 
within the said territories, and for all servants of the Government of 
India within the dominions of princes and States in alliance with Her 
Majesty ; and the laws and regulations so to he made by the Governor- 
General in Council shall control and supersede all laws and regulations 
in aujnviso repugnant thereto which shall have been made prior thereto 
by the governors of the presidencies of Fort Saint George and Bombay 
respectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a counoil may 
be appointed, with irower to make laire and regulations, under and by 
virtue of this Act : Provided always, that the said Governor-General 
in Council shall not have the power of making any lav s or regulations 
which shall reireal or in any way affect any of the provisions of this Act : 

‘ Or any of the provisions of the Government of India Act, 1833, 
and of the Government of India Act, 1853, and of the Govern- 
ment of India Act, 1854, which after the passing of this Act shall 
remain in force : 

‘ Or any provisions of the Government of India Act, 1858, or of the 
Government of India Act, 1859 : 

‘ Or of any Act enabling the Secretary of State in Counoil to raise 
money in the United Kingdom for the Government of India : 

‘ Or of the Acta for punishing mutiny and desertion in Her Majesty’s 
Army or in Her Majesty’s Indian forces respectively ; but subject 
to the provision contained in the Government of India Act, 1833, 
s. 73, respecting the Indian articles of war : 

‘ Or any provisions of any Act passed in this present session of 
Parliament, or horcaftor to bo passed, or anjvviso affecting Her 
Majesty’s Indian territories, or the inhabitants thereof : 

‘ Or which may affect the authority of Pailiamcnt, or the constitu- 
tion and rights of the East India Company, or any part of the un- 
written laws or constitution of the United Kingdom of Groat Britain 
and Ireland, whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom, or the 
sovereignty or dominion of the Crown over any port of the said 
territories.’ 

By B. I of tho Govermnout of Lidia Act, 1865 (28 & 29 Viet. c. 15), 
the Governor-General of India was empowered, at meetings for the 
purpose of making laws and regulations, to make laws and regulations 
for all British subjects of Her Majesty within tho dominions of princes 
and States in India in alliance with Her Majesty, whether in the service 
of tho Goveciment of India or otherwise. 

By s. I of tho Indian Councils Act, 1869 (32 & 33 Viet. 0. 98), the 
Governor-General of India in Council was empowered, at meetings for 
the purpose of making laws and regulations, to make laws and regula- 
tions for all persons being native Indian subjects of Her Majesty with- 
out and beyond as well as within the Indian territories under the 
dominions of Her Majesty. And under s. 3 of the same Act a law or 
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regulation so made is not to be iinalid by reason only ot its repealing 
or aflecting ss. 8i, S 3 , 83, 84, 85. or 86 o£ the Govcniment of India 
Act, 1833. Sections Si to S3 and 85 of the Act of 1S33 were reixialetl 
by the Statute Law Revision Act, 1890 (53 & 5^ Viet. e. 33). 

The Indian Marine Service Act, 1884 (47 k 48 I'iet, e. 38), gives 
power to make laws for the Indian Marine Sen iee. 

Section 45 of the Governnicnt ot India Act, 1S33 (3 A: 4 AVill. IV, 
0. 85). enacts that all laws and icgiilations made under that Act, so 
long as they remain umepealcd, shall be of the same loiee anti cllect 
within and throughout the Indian tcrrilorie.-. a-, any Act of Parliament 
would or ought to be within the s.imc territories, and shall bo taken 
notice of by all courts of ju'lice nhatsoever within the same territories 
in the same manner as any public Act of Parliament would or ought to 
bo taken notice of, and it shall not be necessary to register or publish in 
any court of justice any laws or regulations made by the said tlovernor- 
General in Council. This enactment has not been rejiealcd, but the 
first part of it applies in terms only to lavs made under the powers 
given by the Act of 1S33, and is not re]iroduecd in the Act ol 1S61, 
or expressly made aiiplicablc to laws made under tlic poneis given by 
that Act. Its repetition or application nas inobabiy eoiisidcrod un- 
necessary in iSOi. The exemption troni the obligation to register, which 
is in general terms, was enacted with refereneo to the (pio'tions which 
had arisen as to the noocs.sity for registering enuetjnents made under 
various statutory powers conferred before 1833. 

The powers of legislation reproduced in this l)igo.st are not exhaustive. 
Under various Acts of Parliament the Indian Legi'^latui’c. like other 
British legislatures rvith limited xioners, has i)0AVcr to make laws on 
X>articular subjects with more extensive ox>cration than laws made 
under its ordinary jiowers. See e.g. the Extradition Act. 1S70 (33 k 34 
Viet. c. 52, s. 18), the Slave Trade Act, 1S76 (39 & 40 Met. c. s. 2), 
the Fugitive Offenders Act, 18S1 (44 & 45 Viet. c. 69, s. 32), the Colonial 
Courts of Admiralty Act, 1890 (53 & 54 Viet. e. 27), the Colonial Pro- 
bates Act, 1S93 (55 & 5O Viet. e. 6, s. i), and the Merchant bhixJinng 
Act, 1894 (57 & 58 Viet. c. Co, ss. 264, 3O8, 735, 73O). 

The leading case on the gener.il xiowers ot the Indian Legislature 
is The Queen v. Bumh (1878), L. R. 3 Ax)i). Cas. 889. Tlio Indian 
Legislature had passed an Act (XXll ot 1869) xairx>oi ting ; — First, 
to remove the Garo Hills Irom the jurisdiction ot the oidinaiy civil 
and criminal courts, and from the law axjxdieablo to those courts, and, 
secondly, to vest tho administration of civil and criminal justice in 
those territories in officers ax)X>ointcd by the Lieutenant -tlovernor of 
Bengal. The 7 ict was to come into oxJcration on a date tC be fixed by 
the lieutenant-governor. By- the ninth section tho lieutenant-governor 
was empowered, by notification in the Calcutta Gazette, to extend a!l 
or any of tho xu’orisions of the Act to cerl.iin neighboining mountainous 
districts. The validity of the Aot, and isiiticuLirly of the ninth section, 
was questioned, but was maintained by the Judicial Commit tee of the 
Privy Council, who hold (i) that the Act was not inconsistent with tho 
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Indian High Coiuls Ad, j86i (24 & Viul. u. 104), ur with the Cliarler 
of the Calcutta High Court ; (2) that it was in its general scope within 
the legislative powers of the Governor-General in Council; (3) that 
the ninth section was conditional Icgishilion and not a delegation of 
legislatiA'e power, and (4) that where plenary powers of legislation exist 
as to particular suhjeefs, whether in an imperial or in a provinolal 
legislature, they in.iy be veil exercised, either absolutely or eondition- 
ally ; in the latter case lea\ ing to some external authority the time and 
manner of carrying its legislation into elleci, and tlio area over which 
it is to extend. 

Lord iSclborne, in deli\ering the judgement of tlio Judicial Com- 
mittee, expressed himself as follows : 

‘ The Indian Legislature has powers expressly limited by the Act 
of the Imperial Parliament which created it, and it can, of course, do 
nothing beyond the limits which circumscribe these powers. But, 
wlicn acting within these limits, it is not in any sense an agent or 
delegate of the Imperial Jhirliameirl, but has, and was iirtended to 
have, plenary powers of legislation, as large, and of the same nature, 
as those of Parliament itself. The established courts of justice, when 
a rpieslion arises whether the prescribed limits have been exceeded, 
must of nooe.ssity determine that q^ucstion ; and the only w’ay in which 
they can irropcrly do so is by looking to the terms of the instrument, 
by which affirmatively the legislative powers were created, and by 
which negatively they are restricted. If what has been done is legis- 
lation within the general scope of the affirmative words which give the 
power, and if it violates no express condition or restriction by which 
that power is limited (in which category would of course be included 
any Act of the Imperial Parliament at variance with it), it is not for 
any court of justice to inquire further, or to enlarge constructively 
those conditions and rcstrictioms.’ 

The same iJiinciidcs have been since laid down with respect to 
colonial legislatures in the case of Powell v. Apollo Candle Company 
(1885), 10 Apix Gas. 2S2. Hoc also Harris v. Davies (1885), 10 App. 
Gas. 3/9, and Musgrove v. Chun Teeonej Toy, [1891] L. R. A. C. 274 
(the Chinese immigration case). 

On the powers of the Australian Commonwealth Parliament to 
comp)ol attendance of witnesses and production of documents see 
Allorney-Ceneral of the Commonwealth of Australia v. The Colonial 
Hugar Refining Company and others, December 17, 1913. 

In Sprigg v. Siggan, [1897] ^ tl. 238, it was hold on appeal from 
the Cape that a power for the governor to add to the existing laws 
already proclaimed and in force in Pondoland such law's as he should 
from time to time by proclamation declare to be in force in those 
ti^rritorics, did not authorize the iasue of a ^n'oclamation for the arrest 
and imprisonment of a particular chief. 

(6) The expression used in the Indian Councils Act, 1861, is ‘ the 
Indian territories now under tho dominion of Her Majesty.’ But s. 3 
of the Indian Councils Act, 1892 (55 & 56 Viet. c. 14), explains thafi 
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this is to be read as if tlie words ‘or hereafter’ were inserted after 
‘ now.’ Con.'scquontly it is represented by Brilisli India, wliich moans 
the territories for the time being constituting Britisli India (sec s. 124 
and the notes thereon). 

(c) The Act of 1861 gave pow'cr to make laws ‘ for all servants of 
the Government of India Avithin the dominions of princes and States 
in alliance with Her Majesty.’ The Act of 1865 gave power to make 
laws ‘ for all British subjects of Her Majost3' within the dominions of 
prmces or States in India in idliance with Her Majest}', Avhether in the 
service of the Government of India or not.’ Consccpicntlj' it may be 
argued that the poAver to make hiAvs for servants of the GoA'ernment 
of India, as distinguished from British subjects generally, extends 
beyond the NatiA'e States of India. But, having regard to the sense 
in AA'hich the phrase ‘ princes and States in alliance Avith Her Majesty’ 
is commonly used in Acts relating to India, it seems safer to adopt the 
narroAA'or construction and to treat the expressions in the Act of 1861 
and in the Act of 1865 as sj’nonjnnons.’^ 

The expression ‘ GoA'ernment of India ’ is defined by the Indian 
General Clauses Act (X of 1897), in terms A\hich Avould exclude the 
local Governments. 13 ut this definition docs not ajjply to the con- 
struction of an English Act of Parliament, and the expression ‘ servants 
of the Government of India ’ in the Act of 1861 Avould doubtless bo 
held to include all servants of the CroAA'n oniployod by or under the 
Government of India, Avhother directly emploj'cd bj’ the GoA'ernment of 
India in its narroAver sense, or by or under a local Government, and 
whether British subjects or not. See the definition of ‘ GoA'ernment’ 
in Act X of 1897, s. 3 (21). 

It has been argued that the expression ‘ British subjects of Her 
Majesty ’ Avas used in the .‘^ct of 1865 in its older and narroAA'or sense, 
as not including persons of Asiatic descent. If so, there Avould be no 
power under this enactment to legislate for natiA'os of Coylon in the 
Nizam’s territories. In practice, hoAA'OAcr, the questions referred to 
in this note do not cause difficulty because a AA'idcr poAA'er to legislate 
for persons and things outside British India can bo exercised under 
the Foreign Jurisdiction Act. 800 boloAA', Chapter V. 

{d) The Indian Articles of War are contained in Act VIII of 1911. 
The Avords ‘ or folloAA'ors ’ do not occur in the Act of 1S33, but their 
insertion seems to he justified by the Army Act, AA'hich, after a saving 
for Indian military law resxrecting officers or soldiers or followers in 
Her Majesty’s Indian forces, being natives of India, enacts (s. 180 
{2) (6) ) that, ‘ For the iiurposes of this Act, the expression “ Indian 
military law” means the Articles of War or other m'..tters made, 
enacted, or in force, or which may hereafter be made, enacted, or in 
force, under the authority of the Government of India ; and suoi 

* On general princqjles, there would seem to bo no objection to legislation 
conferring jurisdiction in respect of an offence committed by a servant of 
the Crown in any foreign country, where the offence consists of a breach of 
his duty to the Crown. 
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articles or other matters shall exteud to such native officors, soldiers, 
and followers, wherever serving.’ 

(c) The East India Company used to keep a small naval force, 
known first as the Bombay Marino, and afterwards as the Indian Navy. 
This force was abolished in 1863, when it was decided that the Boyal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for the performance of the duties in the 
Persian Gulf tvliich had been previously undertaken by the Indian 
Navy. After the abolition of the Indian Navy, two small services, 
the Bengal Marino and the Bombay Marine, came into existence for 
local purposes, but were found to be expensive and inefficient, and 
accordinglj’ the Government of India amalgamated them into the force 
now known as the Indian Marino. Aooording to the preamble to 
the Indian Marine Service Act, 1884 (47 & 48 Viet. c. 38), this force was 
‘ employed under’ the direction of the Governor-General in Council for 
the transport of troops, the guarding of convict settlements, the sup- 
pression of piracy, the survey of coasts and harbours, the visiting of 
lighthouses, the relief of distressed or wrecked vessels, and other local 
objects,’ and was maintained out of the revenues of India. 

The ships on this establishment were Government ships, but did 
not form part of the Roj’al Navy, and consequently did not fall within 
the provisions eiihor of the Merobant Sbji^pjvg Acts on the one band, 
or of the Naval Discipline Act (29 & 30 Viet. c. 109) on the other, or 
of any corresponding Indian enactments. They were in fact in the 
same kind of position as some of the vessels employed by the Board 
of Trade and by the Post Office in British waiters. Under these cir- 
cumstances it was thought exiredicnt that the Governor-General in 
Gouncil should have power to make law's for the maintenance of 
discipiiue hi their service ; and, accordingly, the Indian Marine Service 
Act, 1S84, was passed for tliis purpose. It enabled the Governor- 
General in Council, at legislative meetings, to make law's for all persons 
employed or serving in or belonging to Her Majesty’s Indian Marine 
Service, but the punishments w'cre to be of the same character as those 
under the Navy Acts, and the Act W'as not to operate boyond the 
limits of Indian w'ators as defined by the Act, i.c. the old limits of the 
East India Conqiany’s charter. The reasons for the limitation to 
Indian waters were, doubtless, that it was desirable to maintain the 
loeal character of the objects for which, according to the preamble, 
the establishment was maintained ; that if, under exceptional circum- 
stances, a ship belonging to the establishment was sent to English 
waters, on transport service or otherwise, no practical difficulties in 
maintaining discipline were likely to arise ; and that it was not desirable 
to give to these ships and to their officers, outside Indian waters, their 
proper sphere of operations, a status practically equivalent to that 
of the Boyal Navy. The officers of the Indian Marine Service are 
appointed by the Governor-General in Council, but do not hold com- 
missions from the King, and consequently caimot exercise powers of 
command over officers and men of the Boyal Navy. The ships are 
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unarmed, and therefore are practically of no use for the .suppression of 
pii’acy. In time of war, however, the King may. by Proclamation or 
Order in Council, direct that any vessel belonging to the Indian Marine 
Service, and the men and officers serving therein, shall be under the 
command of the senior naval officer of the station u here the vessel is, 
and while the vessel is under such command, it is to be deemed, to all 
intents, a vessel of war of the Roj-al Navy, and the men and offioera 
are to be under the Naval DUcijilinc Act, and ,sul)ject to regulations 
issued by the Admiralty vith the concurrence of the Secretary of State 
for India in Council (47 & 4S Viet. e. 3S, s. 6). 

Under the tJower conferred by the Indian Marino Service Act, 1884, 
the Indian Legislature passed the Indian Marine Acl, 18S7 (Act XIV 
of 1887), which established for the Indian Marino Service a code of 
discipline corresponding to that in force for the Royal Navy, and 
declared that Chapter VII of the Indian Renal Code, ‘ a^i to offences 
relating to the Ai'my and Navj',' was to apply as if Her Majcst j''s Indian 
Marine fciervice were comprised in the Navy of the Queen (s. 79). 

On the relations between the Royal Navy and the Indian Marine 
Service, see the evidence given by Sir John Hext and others in the 
First Report of the Royal Commission on the adminislration of the 
expenditure of India (1896). 

(/) The words ‘or apply to any iJcr.sons tor whom the (lovernor- 
General in Council has power to make lav\.s ’ are not in the Act of 
r86i, but seem to bo implied by the contc.vl, 

(ff) ‘ Affecting ’ would probably bo eom>triicd as ccpiivalcnt to 
‘ altering 

( 7 i) The short titles given by the bhort Titles Acl, idpbi 
stitutod in the text for the longer titles used in the Act of 1S61. It 
will bo observed that, subject to the exceptions hero specilied, tho 
Parliamentary enactments relating to India may be repealed or altered 
by Indian legislation. This pow'er is saved by the language used in 
producing these enactments in the Digest. See c. g. ss. lOl, 103, 105. 

(i) The language of the Act of 1861 is : ' any provisions of any Act 
passed in this ijresent session of Parliament, or hereafter to be passed, 
in an3rwiso affecting Her Majesty's Indian torritorie.s, or the inhabitants 
thereof.’ See S. v. Jleares, 14 Bengal Law Roporls, 106, ii2. 

{j) 44 & 45 Viet. c. 58. Under s. 136 of this Act as anionded by 
s. 4 of tho rkrmy (Amendment) xVet, 1895 ( 5 ® ^ SO ^ ml- ®- 7 )> 
of an officer or soldier of Her Majesty’s regular forces must bo paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant for the time being, or 
by any law passed by the Governor-General of Indian in CounciL 
Thus the Indian Legislature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amenfi 
the Army Act. 

(fc) After these words followed in tho Act of 1S61 the words ‘ or 
tho constitution and rights of the East India Company.’ It will be 
remembered that the Company was not formally dissolved until 1874* 
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( 1 ) ‘ H'licrcoji limy dojiend . . . United Kingdoin.’ These words 
are somewhat indeiinilc, and 11 wide meaning was attributed to them 
by Mr. Justice Norman in the case of In the mulier of Ameer Khan, 
6 Bengal Law Reports, 302, 456, 459. In this case, which turned on 
the validity of an arrest under Regulation 111 of 1818, the powers 
of the Indian Legislature under successive cliartcrs and enactments 
were fully discussed. 

(m) Arc the words ‘ or the sovei’eignty,’ &c., to be connected with 
‘ whereon may depend,’ or with ‘ affecting ? ’ Probably the latter. 
If so, legislation to authorize or confirni (lie cession of territory is 
placed by these words beyond the powers of the Indian Legblature. 
The iJOwcr of the Crown to cede territorj' in India and elsewhere was 
fully discussed in the Bliaunagar case, Dainudhar Khan v. Deoram 
Khanji, I. L. R. i Bom. 367, L. R. 2 App. Ca.s. 332, where the Judicial 
Committee, without oxpre.ssly deciding the main i^uestion at issue, 
clearly intimated that in their opinion the Crow n possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Nanii/un v. liaja Praluh Singh, 1 . L. R. 2 All. i. See further, 
yir H. S. Maine’s Minute of 1868 on the Rampore Cession case (No. 79), 
and the debates in Parliament in 1890 on the Anglo-Ocrman Agree- 
luoiit Bill, by which the assent of Parliament was given to the 
agreoment for the cession of Heligoland, and in 1904 (June i) on the 
Anglo-French Convention Bill. 

(») i. 0. a chartered high court. (lee s. 124. 

(0) This reiiroduces 3 & 4 Will. IV, c. 85, s. 46, and is the reason 
why the sanction of the Secretary of State in Council is recited in the 
proamblo to the Punjab Courts Act, 1884 (XVllI of 1884, iirinted in 
the Punjab Code). 

(p) ‘ Any authority in India.’ The words of the Act are : ‘ the 
Governors of the Presidencies of Fort St. George and Bombay re- 
spectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a council may 
bo appointed, with power to make laws and regulations by virtue of 
this Act.’ 

(2) These were the old limits of the East India Company’s charier. 

64. — (i) (a) At a legislative meeting of the governor- 
general’s comrcil no business shall be transaeted. other than 
the consideration of measures introduced [or proposed to be 
introduced! (b) into the Council for the purpose of enactment, 
or the alteration of rules for the conduct of business at legis- 
lative meetings (c). 

{ 2 } At a legislative meeting of the govemor-generars 
council no motion shall bo entertained other than a motion 
for leave to introduce a measure into the council for the 
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purpose of enactment, or having reference to a measure intro- 
duced [or proposed to be introduced] (b) into the council 
for that purpose, [or having reference to some rule for the 
conduct of business] (6). 

(3) It shall not be lauful, uithout the previous sanction 
of the governor-general, to introduce at any legislative 
meeting of the govemor-gencral’s council any measure 
affecting — 

(а) The public debt or public revenues of India or imposing 
any charge on the revenues of India (d) ; or 

(б) The religion or rehgious rites and usages of any class 
of His Majesty’s subjects in India ; or 

(c) The discipline or maintenance of any part of His 
Majesty’s military or naval forces ; or 

(d) The relations of the Government with foreign princes 
or States. 

(4) Provided that the Governor-General in Council must, 
with the sanction of the Secretary of State in Council, make 
rules authorizing at any legislative meeting of the governor- 
general’s council the discussion of the annual financial state- 
ment of the Governor-General in Council and of any matter 
of general public interest and the asking of questions, but 
under such conditions and restrictions as may be in the said 
rules prescribed. Rules made under this sub-section shall 
not be subject to alteration or amendment at legislative 
meetings of the council (e). 

(а) As to the object with which this section was framed, sec par. 24 
of Sir C. Wood’s dispatch of Augus*^ q, isdi. 

(б) The words ‘ or proposed to be intioduced ’ and ' or having refer- 
ence to some role for the conduct of business ’ arc not in the Act of 
1861 , but represent the existing practice. 

(c) Section 5 of the Indian Ckmncils Act, 1909 (9 E^w. VII, c. 4), 
requires rules to be made for the conduct of non-legislative business at 
meetings of the Governor-General’s legislative council, and the range bf 
business at these meetings has been materially extended by the rules 
so made. See Chapter I. 

(d) The words ‘ or imposing any charge on the revenues of India | 
might perhaps be omitted as unnecessary. 
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(e) This proviso reproduces the alterations made by the Act of 1909. 
Under the existing rules the financial statement must be explained 
in council every year, and a printed copy must bo given to every 
member. Any member may move resolutions on flic financial state- 
ment, the member in charge has the right of reply, and the discussion 
is closed by any observations the member in charge or the president 
may think fit to make. At a later stage the budget is brought forward 
for discussion, but no resolutions may then be moved. 

65 — (i) When an Act lias been passed at a legislative 
meeting of the governor-general’s council, the governor- 
general, whether he was or was not present in council at 
the passing thereof, may declare that he assents to the Act, 
or that he withholds assent from the Act, or that he reserves 
the Act for the signification of His Majesty’s pleasure 
thereon. 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
Slate in Council, and that assent has been notified in the 
Gazette of India. 

66> — (i) When an Act of the Governor-General in 
Council has been assented to by the governor-general he 
must send to the Secretary of State an authentic copy 
thereof. 

(2) It is lawful for His Majesty to signify through the 
Secretary of State in Council his disallowance of any such 
Act. 

(3) Wlicre the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notificatioi^ becomes void accordingly [a). 

- (a) When an Act has been passed by the Governor-General in Council 
the Secretary of State usually sends a dispatch intimating that the 
Act has been considered in council and will be left to its operation. 
But this formal expression of approval is not essential to the validity 
of the Act, 
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67. The Governor-General in Gonneil may al legislative 
meoting.s of the govcnior-geiicrars conncil, subject to the 
assent of the governor-general, make rules for the conclnet 
of business at legislative meetings of the council, and for 
prescribing the mode of promulgation and authentication of 
Acts made at such meeting.s ; but any such rule may he 
disallowed by the Sceretary of State in f'ouncil, and if so 
disallowed has no effect. 

A bill, when introduced, is piibli.shed in the nlTicial gazettes in 
English and the local vernacular, with .a ' Sl.ifenicnfi of Objects and 
Reasons,’ and a similar cour.se is iLsually adopted after evciy subsequent 
stage of the bill at winch imporlanl aineiulinonls have been made. 
Thus a bill as amended in committee is publi.shed with llie report of 
the committee explaining the mature of, anti reasons for the amendment. 
The draft of a bill is in some cases published for the purpose of eliciting 
opinion, before Us introduetion into the conncil. 

Wlien a bill is introdnood, or on some .subsequent occasion, the 
member in charge of it makes ono or more of the following motions : 

(1) That it ho referred to a .select committee ; or 

(2) That it bo taken into consideration bj* the eonneil, either at 
once or on some future day to bo then mentioned ; or 

(3) That it be circulated for the purpose of eliciting opinion thereon. 

The usual course is to refer a bill after introduction to a select com- 

mittco. It is then considered in council after it is iv))oitcd by the 
committee, with or without amendments, and is passed, either with 
or without further amendments made by tlie council. 

68. — (i) (a) The local Government (6) of any part of 
British India to tvhich this section for llie time being applies 
may projiose to the Governor-General in Council the draft of 
any regulation for the peace and government of thal part, 
with the reasons for projwsing the rcgiihition. 

(2) Thereupon the Governor-General in Coimeil may take 
any such draft and reasons into eonsideralion, aiidwhcn any 
such draft has been approved by the Governor-General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the ^ocal official 
gazette, if any, and thereupon has the like force of law aij^ 
is subject to the like disallowance as if it had been made by 
the Governor-General in Council at a legi,slativc meeting. 

(3) The governor-general must send to the Secretary of 
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Stale an authentic copy of every regulation to which he has 
assented under this seetion. 

(4) The Secretary of Slate may hy resolution in council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the application of 
this section from any part to which it has been applied (d). 

{a) Tliia power was conferred by the Act of 1S70, with tho object 
of providing a more suminarj' legislative proccduro for tho more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a disjiatch from the Government of India 
drafted by Sir H. S. Maine. (See Minutes by Sir H. S. Maine, Nos. 67, 
6 q.) The regulations made under it must bo distinguished from the 
old Madras, Bengal, and Bombay regulations, which were made before 
183s by tho Governments of (he three presidencies, and some of which 
arc still in force. 

(6) ‘ Local Government ’ is defined b3' s. 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

(d) The Indian Slatnlo Book has from the earlic.st times contained 
‘ dorognlationizing ’ onaotinonts, i. e. enactments barring, completely 
or partially, the application in tho more backward and less civilized 
parts of tho country of tho ordinary law, wbioh was at first contained 
in the old ‘regulations.’ Thc.se enactments took varied and some- 
times very comirlicatcd forms, so that, in course of time, doubts arose, 
and it became occasionally a matter of considerable difficulty to ascer- 
tain what laws were and what were not in force in tho dilYerent ‘ deregu- 
lationizcd ’ tracts. The main object of the (Scheduled districts Act, 
1S74 (XIV of 1874), to provide a method of removing these doubts 
by means of notifications to be issued by the Executive Government. 
The preamble refer.s to the fact that ‘ various parts of British India 
had never been brought within, or had from timo to time been removed 
from, the operation of the genci’al Acts and regulations, and tho juris- 
diction of the ordinary Courts of Judicature ; ’ that ‘ doubts had 
arisen in some cases as to which Acts or regulations were in force in 
such parts, and in other cases as to what were the boundaries of such 
parts;’ and that 'if w.is c.xjrcdicnl to provide I'cadicr means for 
ascertaining the enactments in force in such territories and the boun- 
daries thereof, and for administering the law therein.’ The Act then 
proceeds to specify and constitute a number of deregulationized tracts 
as ‘ scheduled districts,’ to give the power of declaring by notification 
what enactments are, or are not, actually in force in any scheduled 
district, and to provide for extending by notification to any ‘ scheduled 
district,’ with or without modifications or restrictions, any enactment 
in force in any part of British India at the date of the extension. The 
Act also gives powers to appoint officers for the administration of a 
scheduled district, and to regulate their procedure and the exercise of 
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cnacttiir nta tothr wiole <ir f n 1 il 1 t at t Bi 1 1 Ind 1 Thia 
Act a] o u-f 1 the etpre -icn i f dub I di^ nr* 1 iir n " -en-c Tvhich 
has in the rour-e of timo brr rn r diment fr m tiit." in vhich the term 
is n?ed in thf ^rheduled Di'tnrt Aft Th li't- of d r 1 ihd di'tricts 
appendfd to the tn-o Art-, -nere ftMmilh idfrt f d hut >inre 1874 
Aotfc have Ijeen pi—cd-nliifh ht’e ainfiidfd or pirti dl repealed the 
ii«t in Aft XTV, but liive not in lii f i r-> made coin -j) nding altera- 
tions in the li-<t innfxfd to -Vft \\ Mjreccr r it im rtsions not 

inclndfd in thf origin il fhfdiih in f b\ rf neftU ipihcitionto 
them of 33 \ift f 3 f- I bffoinf p j fir' -r!ir in! I li tiifti The 
Legi'kti\f Brpirtmcat of thr (rfAfiniuent of Inli i hi ]jubli--l cdlMs 
of the 'irmtories -which nrf deregiihtirni/f d ’ - !jf duled and 
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Power to 69 * The got ernor general mat 111 caf-c-j of cineigency 
m^kc 

01^1 make and promulgate ordinaiice-s foi the peare and good 

caree^of*" poremment of British India or am pait thcicof and any 

cmer- ordinance so made has foi such pciiocl not exceeding si\ 
genty 

f24 & 25 months from its promulgation as mat he declaied 111 the 
] tiotifieation, the like force of law to a law made bj the 
Governor General m Council at a legislatit e meeting , but 
the power of making oidinanccs under this section is subject 
to the like restrictions as the povri of malving laws at 
legislative meetings , and an^ oriiiiiance made iinJci this 
section IS subject to the like disallowance as a Liii passed 
at a legislative meeting, and may be controlled or superseded 
by any such lawf 

The power given by this section has rarely been eneroised, and 
should be called mto action only on urgent occasions. The reasons for 
a resort to it should always be recorded, and these, together with tfie 
Ordinance itself, should be submitted witboui loss of time to His 
Majesty’s Government 
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Local Legislatures. 

70 . The Governor of Bengal in Council, the Governor of 
Madras in Council, the Governor of Bombay in Council, the 
Lieutenant-Governors in Council of the United Provinces of 
Agra and Oudh, the Punjab, Burma, and Bihar and Orissa, 
the Chief Commissioners in domicil of Assam and the 
Central Provinces, and any local legislature which may be 
hereafter constituted in pursuance of the Indian Councils 
Act, 1861, arc local legislatures within the meaning of 
this Digest. 

This section follows substantially the definition of ‘ local legislature ’ 
in the Indian Councils Act, 1892 (55 & 56 Vict. 0. 14, s. 6), with the 
modifications teipiired by the constitution of local legislatures since its 
passing. 

71 . — (i) (a) The legislative powers of the Governor of 
Bengal in Council, the Governor of Marlras in Council, and 
the Governor of Bombay in Council are exercised at legislative 
meetings of their respective councils. 

(2) For the exercise of those powers the governors of 
Bengal, Madras, and Bombay respectively must nominate 
and various bodies elect persons resident in India to be 
additional members of their councils. 

(3) The maximum number of the additional members of 
each of the said councils (besides the advocate-general of the 
province or officer acting in that capacity) is fifty (6). 

(4) In the case of the councils of the Governors of Madras 
and Bombay, and if so ordered by the Governor of Bengal 
in the case of his council, the advocate-general or acting 
advocate-general for the time being of the presidency must 
be appointed one of the additional members of the council of 
tjje governor of that presidency. 

(5) Of the additional members of each of the said councils 
at least one-half must be persons who are not in the civil 
or military service of the Grown in India, and if any such 
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additional member accepts office under the Oromi in India, 
his seat as an additional member thereupon becomes vacant. 

(6) The term of office of an additional member of any 
of the said councils [other than the advocate-general or 
acting advocate-general] (r) is ordinarily three years {d). 

(7) An additional member of any of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no other. 

(8) The Governor-General in Council must, irith the 
approval of the Secretary of State in Council, make regula- 
tions (e) as to the conditions under which and maimer in 
which nominations and elections arc to be made in accord- 
ance with this section, and proscribe the manner in which 
such regulations are to be carried into effect. 

(0) This section reproduces the pro\i-i<ins of the Act of 1861, as 
modified by the Act of 1909. 

(1) The number under the Act of i?6i na' not le-is than tour not 
more than eight. 

(c) The words in square bmckots probably express the effect of the 
Act of 1861, but the construction is not clear. 

(tf) See footnote (c) to section 60 above, p. 225. 

(e) The effect of thexe regulations is summarized in Clinpter I. 


Procedure 72 . — (i) At every legislative meeting of the council of 
liiMvo'^' Governor of Bengal, the Governor of Madras, or the 

rfTounefis Bombay, the governor or some ordinary’ member 

of Bengal, of his council, and at least ten additional members of the 
and Bom- council, must he present (o). 

f'zj&zi; (2) The governor, if present, and in his absence the vice- 

absence of the vico-picsidcnt, the senior 

o Edw. ordinary member (b) of the Governor’s Council, presides. 
VlI,o. 47 .] 

(3) In case of difference of opinion at any’ such legislative 
meeting, the opinion of the majority’ prevails, o 

(4) In case of an equality’ of votes, the governor, or in 
absence the member pre.siding, has a second or casting vote. 

(5) Any such legislative meeting must ho held at such time 
and place as the governor appoints, and may’ be adjourned by 
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tlio governor or hy <lip ppr<?nn presiding at the meeting if so 
authorized hy the governor. 

(a) l>y Uie Tlcgulatioiis ut November 1 1;, looi), as amended in 1912, 
ten additional members arc required to be prc>-oiit to form a quorum. 

(b) Tlio expression in the Act of 1S61 is ‘senior civil ordinary 
member,’ and tho woid ‘civil’ uas perhaps intended to oscludc the 
local comraander-in-eliief, wlio, liowcvcr, was an extraordinary member. 
If .so, ibe word has become unnecessary since the jiassing of tho Madras 
and Bombay Armies Act (56 & Viet. p. 62). The Indian Councils 
Act, igoOi requires tlie apiioinfmcnt ot a s icc-piosidunt to take the 
place of the gosernor in liis absenee. 


73. — (i) The additional momhers of the Council of the 
Lieutenant-Governor of Biliar and Orissa and the members of 
tho councils for legislative purposes of other lieutenant- 
governors and of chief commissioners («) must be such persons 
resident in India as tho lioulenani-govcrnor or chief commis- 
sioner, with tho approval of tho govomor-gonoral, nominates, 
and persons elected by various bodies. 

(2) Tho maximum number of additional members or 
memliers is, in tho case of Bihar and Orissa, and of the 
United Provinces of Agra and Ondh, fifty; in the case of 
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the Punjab and Burma thirty, and in the case of Assam 


and I ho Central Provinoes tn only-five. 


(3) The maximum number of the members of any other 
council of a lieutenant-governor constituted for legislative 
purposes is thirty. 


(4) Tho term of office of an additional member of the 
Council of the Lieutenant-Governor of Biliar and Orissa and 


of a momber of any other lieutenant-governor’s council is 
ordinarily three years (6). 


(5) The Governor-General in Conncil may, with the 
approval df the Secretary of State in Council, make regu- 
iKtioiis as to tho conditions under which and manner in 


which nominations and elections are to be made in accordance 


with this section, and prescribe tho manner in which such 
regulations are to be carried into effect (c). 
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(а) By s. 44 of the Indian f'oiinei!-- Ar-t, xHOz. the Oovemor-General 
in Council w.is aho empowered to extentl the iirovisioii- of the Act to the 
territories known ns the No^th-^Ve^tcrn Proviners and the Punjab 
respectively. A legislative eounril w.is est.shhshcd for the North- 
Western Provincea and Ondh together (see the pouera under the next 
section), by proclamation of November 26. iSStj, and the name of the 
province for which the council was establi.'hed was in igoi altered to 
the United Provinces of Agra and Oudh. Legislative councils were 
established for the Punjab and Burma by proclamation of April 9, 
1897, for the province of Bihar and Orissa by proclamation of 
March, 1912 (see Act VII of 1912*1, for As-am in 1912, and for the 
Central Provinces in 1913. Under the regulation-, for the constitution 
of these legislative councils a majorilj' of the numbers of each council 
must be persons who are not in the civil or military sendee oi the 
Crown in India. 

(б) Sec footnote (c) to section Co. above, p. 225. 

(c) This power was given by the Act of 1909. The regulations are 
to the same general effect as those for Madras and Bombay. 

74. — (i) The Governor-General in Council may, with the 
previous approval of the Secretary of State in Council, and 
by notification in the Gazette of India, constitute a new 
province for legislative purposes, and, if necessary, appoint 
a lieutenant-governor for any such province, and constitute 
the Lieutenant-Governor in Council of the province, as from 
a date specified in the notification, a local legislature for that 
province, and define the limits of the province for which 
the Lieutenant-Governor in Council is to exercise legislative 
powers. 

(2) Any law made by the local legislature of any province 
shall continue in force in any part of the province severed 
therefrom in pursuance of this section until superseded by 
a law of the governor-general or of the local legislature to 
whose province the part is annexed (o). 

(o) This section is intended to give the effect of the existing enact- 
ments in the Act of 1861 (24 & 25 Viet. c. 67, ss. 46-49), which run as 
follows ; 0 

‘46. It shall be lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like provi.^ions shall he applicable; 
and, further, to appoint from time to time a lieutenant-governor to 
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»u uuubtilulud uu aforesaid, and froui time to time to 
declare and limit the extent of the authority of such lieutenant- 
governor, in like manner as is provided by tho Government of India 
Act, 1S54, respecting tho licutouant-govoruors of Bengal and the 
North-Western Provinces. 

‘47. It shall be laivful for tho Govomor-Goncral in Council, by 
sueh proclamation as aforesaid, to fix tho limits of any presidency, 
division, province, or territory in India for the purposes of this Act, 
and further by proclamation to divide or alter from timo to time the 
limits of any such presidency, division, province, or territory, for the 
said purposes. Provided always, that any law or regulation made 
by the Governor or Lieutenant-Governor in Council of any presidency, 
division, province, or territory shall eontinue in force in any part 
thereof which may bo severed therefrom by any such proclamation, 
until superseded by law or rcgidatiou of tho Governor-General in 
Council, or of the Governor or Lientenant-Governor in Council of the 
presidency, division, provmcc, or territory to which such parts may 
become annexed. 

‘48. It shall bo lawful for every such Lieutenant-Governor in Counoil 
thus constituted to make laws for the peace and good government of 
his respective division, province, or territory ; and, except as otherwise 
hereinbefore specially provided, all tho provisions in this Act contained 
respecting the nomination of additional members for the purpose of 
making laws and regulations for the presidencies of Port Saint George 
and Bombay, and limiting the power of the Governors in Council of 
Port Saint George and Bombay, for the purpose of making laws and 
regulations, and respecting tho conduct of business in the meetings 
of such councils for that purpose, and respecting tho power of the 
governor-general to declare or withhold his assent to larvs or regulations 
made by the Governor in CounoU of Port Saint George and Bombay, 
and respecting the power of Her Majesty to disallow tho same, shall 
apply to laws or regulations to be so made by any such Lieutenant- 
Governor in Council. 

‘49. Provided always, that no proclamation to bo made by tho 
Governor-General in Council under tho provisions of this Act, for 
the purpose of constituting any council for any presidenoy, division, 
provinces, or territories hereinbefore named, or any other provinces, 
or for altering the boundaries of any presidency, division, province, 
or territory, or constituting any new province for the purpose of this 
Act, shall have any force or validity until the sanction of Her Majesty 
to the same shall have been previously signified by the Secretary of 
State in Council to the governor-general.’ 

It was under these enactments that local legislatures were established 
fft the North-Western Provinces and Oudh (1886), for Burma (1897), 
and for Bihar and Orissa (1912). Nee Act VIE of 1912. 

The effect of the enactments appears to bo that a new lieutenant- 
governorship cannot be created unless a local legislature is created at 
the same time, as was done in tho last two cases mentioned above. 
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The maximum number of membr-ro of unj' com. il nf a heuten.mi. 
governor ht'reiflercon.'ti*uted tLuty. lut the Ikliiu Cuun.-iLj Act, 
1909, Seh. L 

Section. 3 of the Government of India Act, 1912 _ A 3 < 'cc. \'. c. C), 
empowers the Govemor-Gcneial in CouiilLI to cstiibhsL a k^i'-lative 
council for anj- chief tonimiabioueiship, bj 1 im ji.iUi adapting the 
proviaioua of the Indian Counrili Act^ itliting to i;> utciunt -governor- 
ships. A legislative councrl ttas cstabE'-lied for A-"aiii cii November 
14, 1912, and for the Central IhoMute-, in Nut eiubci, 1^13. 


Procedure 75- — (ij At every meeting ot u heuteiiaiit-got eriioru 

atmeet- council the lieuteiiaiit-L'o\criK>r. 01 in hi' ab'cnte the ticc- 
ingB of ^ 

lieuten- pre.'ideut of lii.s couneU, or, iu the absence ot the vice-president, 
nor's°''^^ the ineinher of the eouiieil highest in olheial tank among 
r those holding office under the Crotni, presides (oj. 

(2) The legislative powers ot the coimcil may be exercised 
onh' at meetings at which the lieutenant-govcinor or some 
other member holding office under the Crown, and a specified 
number of additional members of the council, arc present (6). 


Viet c. 
fi,-, '. 45- 
9 Edn. 
VU, 0. 4, 
s. 4.J 


(3) In case of difierence of opinion at any meeting of the 
lieutenant-governor’s council, if there is an crpuility of votes, 
the lieutenant-governor or other pel son iiresidiug has a second 
or casting vote. 

(n) The Indian Councils Act, loijy. reiiuirc' the appointment of 
a luce-prcsidont to take the place ul the lieutcuaut-guveinor in his 
absence. 

L'nder the llegidations, of lyijy ii.s amended 111 1912 there are 
required to he proseul, in older to lorm a quorum, ten additional 
mciiibeis ill the case ot the Coiiiicil ol lliliar ami Oiissa and ten 
memhei’s 111 the case ot the L’nited I’l'oi nice', cighl in the ease of 
the Punjab and Assam, and six iii the ea'C of liuiina. 


Powers of 76* — (i) The local legislature of any province in India 

Icpibla- subject to the provisions of this Digest, make laws for 

■’ ' peace and good government of the territories for the time 
Viot. e.V, being constituting that province (o). 

85^ 42, 43 < local legislature of any provinco may, with tljp 

Vict previous sanction of the governor-general, hut not otherwise, 
11, 8. 5 1 rcjieai or amend as to that province anj' law or regulation made 
by any authority in India other than that local legislature (6). 
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(3) The local Icgislalure of any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any lau — 

(а) aliccting the puhlic debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed by the authority of the Governor-General in 
Comicil for the general purposes of the government of 
India ; or 

(б) regulating any of the current com, or the issue of any 
biUs, notes, or other paper currency ; or 

(c) regulating the conveyance of letters by the post office or 
messages by the electric telegraph within the province; or 

(d) altering in any way the Indian Penal Code (c) ; or 

(e) aficcting the religion or religious rites or usages of any 
class of His Majesty’s subjects in India ; or 

(/) affecting the discipUno or mamtenance of any part of 
His Majesty’s naval or military forces ; or 

((/) rcgulatmg patents or copyright ; or 

(h) affecting the relations of the Government with foreign 
prmces or fStates. 

(4) The local Icgislaliue of any province has not power 
to make any law affecting any Act of Parhament for the 
time being in force in the province (d). 

(5) Provided that an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the 
govoruor-geiicral in pursuance of the provisions contained in 
this Digest, is not to be deemed uivalid by reason only of its 
requirmg the previous sanction of the governor-general under 
this section. 

(o) The (aovernor-Goneral in Council has concurrent power to 'legis- 
late for a province under a local legislature. In practice, however, 
<his power is not, unless under very exceptional circumstances, exer- 
cised as to matters within the competency of the local legislature. 

(i) Under the Act of 1861 a local legislature could not alter an Act 
of tho Government of India passed after the Act of 1S61 came into 
operation. Consequently the sphere of operations of the local legis- 
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latures was often inconveniently rcotricted by the numerous Acts 
passed by tlio Govornor-Uoneral in Council since 1861, particularly 
by such gcnerdl Acts as the Evidence Act and llio Easements Act. 

The provision reproduced in sub-section (2) was inserted in the Act of 
1892 for the purpose of removing this inconvenience. 

(c) Sir Charles Wood, when Secretary of State for India, in a dis- 
patch dated December i, 1862, addressed the Covernmout of India as 
follows : 

‘ Cases, no doubt, Avill occasionally occur when special legislation 
by the local Governments for offences not included in the Penal Code 
wUl be req^uired. In these cases the general rule should be to place 
such offences under penalties already assigned in tlic Code to acts 
of a similar character. This mode of legislation, though an addition 
to, caimot be deemed an alteration of the Penal Code ; but if any 
deviation is considered ncec-ssary, then the law requires that your 
previous sanction shoidd be obtained. 

‘ It was the intention of Her Majesty's Government that, except 
in local and peculiar circumstances, the Code should contain the whole 
body of penal legislation, and that all additions or modifications 
suggested by experience should from time to time be incorporated in 
it. And the duty of maintaining this uniformity, of course, devolves 
upon your Excellency in Council. 

‘ As a general rule, for the guidance of the local councils, it would 
probably be expedient — and this appears also to bo your own view— 
that all bUls oontainhig penal clauses should be submitted for your 
previous sanction.’ 

In consequence of this dispatch all Bills introduced into a local 
legislature and containing penal clauses are required to bo sent to the 
Government of India for consideration as to the penal clauses. 

As to what would amount to an alteration of the Penal Code, see 
Minutes by Sir H. S. Maine, Nos. 5 and 6. 

{d) Among the Acts wliich a local legislature cannot ‘ affect ’ is the 
Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), and, consequently, 
questions have arisen as to the validity of laws affecting the jurisdiction 
of the cliartered higli court. It hii* been held that the Governor of 
Bombay in Council has power to pass Acts limiting or regulating the 
jurisdiction of the courts established by tlic local logislatuio, and that 
such Acts are not void merely because thoir indirect effect may be to 
increase or diminish the occasions for the exercise of the appellate 
jurisdiction of the high court (Premshanhar liaghunathji v. Government 
of Bombay, 8 Bom. H. C. Rep. A. 0 . 1 . 195). Also that the Bombay 
Legislative Council has authority to make laws regulating the rights and 
obligations of the subjects of the Bombay Government, but not to affect 
the authority of the high court in dealing with those rights and obliga-0 . 
tions {Golleclor ofThana v. Bhaslcar Mahadev Itheth, I. L. E., 8 Bom. 264). 

The power of the Governor-General in Council to affect by legislation 
the prerogative of the Crown is expressly recognized by statute (see 
below, 8. 79). It may perhaps be inferred that the local legislatures 
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do not possess this power. But see Bell v. MunicipalUy of Madras, 
25 Mad. 474. 

77. — (i) At a legislative meeting of the Governor of 
Bengal in Cloiincil, of the Governor of Madras in Council, 
of the Governor of Bombay in Council, or of the Lieutenant- 
Goveiiior of Bihar and Orissa in Council, and at a meeting of 
any other Lieutenant-Governor or any Chief Commissioner in 
Council, no business may bo transacted other than the con- 
sideration of measures introduced [or proposed to be intro- 
duced] (a) into the council for the pm’pose of enactment, or 
the alteration of rules for the conduct of business at legislative 
meetings ( 6 ). 

(2) At any such mcctuig no motion may be entertained 
other than a motion for leave to introduce a measure into the 
council for the luirpose of cuaetment, or having reference to 
a measure introduced [or proposed to be introduced into the 
council for that purpose, or having reference to some rule for 
the conduct of business] (a). 

(3) Provided that the Governors in Council of Bengal, 
Madras, and Bombay respectively, and the lieutenant- 
Govenior or Lieulonant-Govemor in Council or Chief Commis- 
sioner of every province must, with the sanction of the 
Governor-General in Council, make rules for authorizing at 
any legislative meeting of their respective comicils the dis- 
cussion of the annual financial statement of their respective 
local Governments and of any matter of general public interest 
and the asking of qucsllons, but under such conditions and 
restrictions as may in the rules aijphcable to those councils 
respectively be prescribed. 

{4) It is not lawful for any member of any such council 
to introduce, without the previous sanction of the governor 
or lieutenant-governor or chief commissioner, any measure 
Meeting the public revenues of the province or imposing any 
charge on those revenues. 

(5) Rules for the conduct of business at legislative meetings 
of the Governor of Bengal in Council, of the Governor of 


Business 
at legis- 
lative 
meetings. 
[24 & 25 
Viet. 0. 67, 
Bs. 37, 
38,48. 
pEdw. 
VII. c. 4, 
B-S-l 



Assent to 
Acts of 
local Icgis 
laturcs. 

[24*25 

Viet. c. 67 
88.39,40, 
41, 48.] 
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Madras in Council, of the Governor of Bombay in Council, 
or of any Licutuiiant-Governor or Chief Commissioner in 
Comicil, may be made and amended at Icgislalixe meetings of 
the council, subject to the assent of that governor or lieutenant- 
governor or chief commissioner, but any sucb rule may be dis- 
allowed bj'thc Governor-General in Council, and if so disallowed 
shall have no effect ; Provided that rules made under this 
section with respect to the discussion of the annual ihiancial 
statement or of any matter of general public interest or the 
asking of questions are not to be subject to amendment as 
aforesaid. 

(а) The words in square brackets arc not in the Act of 1861, but 
represent the existing practice. 

(б) The range of business at meetings of these legislative councils 
has been materially extended by s. 5 of the Indian Councils Act, 1909, 
and the rules made uuder it. 

78 . — (i) When an Act has been passed at a mcetmg of 
. the council of a governor, lieutenant-governor or chief com- 
missioner, the governor or licutcnaiit-govcrnor or chief 
, commissioner, whether he was or was not present in cotmoil 
at the passing of the Act, may declare that ho assents to 
or withholds his assent from the Act. 

(2) If he 'withliolds his assent from any such Act, the Act 
has no effect. 

(3) If he assents to any such Act he must forthwith send 
an authentic copy of the Act to the governor-general, and 
the Act has not validity until the governor-general has 
assented thereto, and that assent has been signified by the 
governor-general to, and published by, the governor, lieutenant- 
governor, or chief commissioner. 

(4) Where the governor-general withholds his assent from 
any such Act he must signify to the governor, ■ Ueutenant- 
govemor, or chief commissioner in writing his reason for Bff 
withholding his assent (a). 

(5) When any such Act has been assented to by the 
governor-general, he must send to the Secretary of State 
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an autliL'iitic copy thereof, and it is lawful for His Majesty 
to signify through the yceictaa'v of State in Council Lis 
tlisallou aiicc of any such Act. 

(G) Where the disallowance of any such Act lias been so 
signified, the governor or licutcnant-govcmor or chief com 
luisbioner must forthwith notify the disallow'ance, and there- 
upon the Act, as from the date of the notification, hecomes 
void acuoKlingly. 

(a) Assent has been witblickl on one or more of the following 
grounds : 

(1) that the principle or policy of the Act, or of some particular 
provision of the Act, is unsound ; 

(2) that the Act, or some proHsion of the Act, is ultra mres of the 
local Icgislatui'c ; 

(3) that the Act is defective in form. 

With respect to (3), the recent 2>racticc of the Govermnent of India 
has been to avoid oriticism of the drafting of local Bills or Acts. 


YalidiUj of Indian Lau's. 


79. A law made by any authority in India is not invalid 
solely on account of anyone or more of the following reasons: 

( 1 ) in the case of a law made by the Governor-General in 
Council, because it affects the prerogative of theCrowTi (a) ; 

( 2 ) in the case of any law', because the recpiisite proportion 
of members not holding office under the Crown in India 
was not complete at the date of its introduction to the 
Council or its enactment ; 


Bemoval 
of doubts 
as to 

validity of 

certain 

laws. 

[24 &25 
Viet. 0. 


67, BS. 14, 
24 . 33. 48 . 
34 & 35 


Viet. 0. 


34,B.i.] 


( 3 ) in the case of a law' made by a local legislature, because 
it confers on magistrates, being justices of the ^leace, the 
same jurisdiction over European British subjects as that 
legislature by Acts duly made eoidd lawfully confer on 
magistrates in the exercise of authority over natives in 
the like cases (h). 

(a) This sSviug docs not appear to apply to the local legislatures. See 
yotc (d) on 8. 76. As to the prerogatives of the Crown, see note (a) 
on s. 36. 

(t) An Indian Act (XXII of 1S70) was passed to confirm certain 
2)revious Acts of the Madi'as and Bombay legislatures which had been 
adjudged iuvulLd on tho ground of inlerferenco with the rights of 
Eurojiean British subjects. See B. v. Beay. 7 Bom. Cr 6, and the 
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Bpeechea of Hr. FitzJamcB Stcphon in tlio Lfgislati\ e Council in 1870, 
Proceedings, pp. 3O2, 3S4. As Indian legislat ioii could not confer on 
local legislatures tlie requisite power in the lutiire, it uas conferred by 
an Act of Parliament in 1S71 (34 Ac 35 Vict. e. 34). 


PART Ml. 


ISalabies, Leave oi’ Absence, Vaiatiun oe Oefice, 
TEMPOKARy Appointments, &u. 


Salaries 
and allow- 
ances of 
govemor- 
gciicral 
and cer- 
tain other 
oUicials in 
India. 

Id Goo. 
Ill, 0. 

52. a. 32. 

3 &4 
Will. IV, 
c. 85, as. 
76. 77- 
16 & 17 
Viet. c. 

95. 8- 35. 

24&25 

Viet. c. 

67. 8. 4. 

43 Vict. o. 
3, BS. 2, 4.] 


80. — (i) There are to be paid to the Governor-General of 
India and to the other persons mentioned in the First Schedule 
to this Digest, out of the revenues of India, such salaries, not 
exceeding in any case the maximum specified in that behalf 
iti the said schedule, and such allowances (if any-) for equip- 
ment aud voyage, as the Secretary of Slato in Council may 
by order fix in that behalf, aud subject to or in default of any 
such order, as are now iiayable. 

(2) Provided as follows : 

(а) An order affecting salaries of members of the Governor- 
General’s comicil may not bo made without the con- 
currence of a majority of votes at a meeting of the 
Council of India ; 

(б) If any person to whom this section applies holds or 
enjoys any pension or salary, or any office of profit under 
the CroTO or under any public office, his salary under this 
section must be reduced by the amount of the pension, 
salary, or profits of office so held or enjoyed by him ; 

(c) Nothuig in the provisions of this section with respect 
to allowances authorizes the imposition of any additional 
charge on the revenues of India. 


(3) The salary payable to a person under this section oom- 
mences on his taking upon himself the execution of tjie office to 
which the salary is attached, and is to be the whole profit or ad- 
vantage which he enj oys during his continuance m the office (a) . 


(o) The salaries of the governor-general, governors, and members 
of couneil were fixed at what is shown as the maximum in the First 
Schedule by 3 & 4 Will. IV, 0. 85, s. 76 j but were there declared to be 
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subject to such reduction as the Court of Directors, with the sanction 
of the Board of Control, might at any time think fit. 

The salary of the commander-in-ohief and of lieutenant-governors 
was fixed at ioo,ooo Company’s rupees by i6 & 17 Viet. 0. 95, s. 35, 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 {3 Will. IV, 0. 85), 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specified in the Acts of 1833 
and 1853. The power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

The allowances for equipment and voyage of the officers mentioned 
in the First Schedule (and also of the bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, 1880(43 Viet. c. 3), be fixed, altered or abolished by the 
Secretary of State in Council. But nothing in that Act was to authorize 
the imposition of any additional charge on the revenues of India. 

Sub-section (3) is taken from s. 76 of the Act of 1833. 

Under 33 Geo. Ill, 0. 52, s. 32, a commander-in-chief was not to be 
entitled to any salary or emolument as member of council, unless it was 
specially granted by the Court of Directors. 

The salariea and allowances now paid under the enactments repro- 
duced in this Digest are as follows : 


Officer. 

Salary. 

Emipmmt 
and Voyage.'’ 


Bs. 

£ 

Viceroy and Governor-General . . . 

2,50,800 

5,000 

Governors of Bengal, Bombay, and Madras 

1 , 20 , COO 

1,000 

Commander -in-Chief 

1,00,000 

500 

Lieutenant-Governor 

1,00,000 

— 

Member of Govemor-General’s Uoimcil . 

80,000 

300 

Member of Council, Bengal, Madras, and 



Bombay 

64,000 

— 

Chief Justice, Calcutta 

72,000 

\ 

Puisne Judges, Calcutta 

48,000 

1 

Chief Justice, Madras 

60,000 


Puisne Judges, Madras 

48,000 

300 

Chief Justice, Bombay 

60,000 


Puisne Judges, Bombay 

48,000 

1 

Bishop of Calcutta 

45,980 

1 

Bishops of Madras and Bombay . 

25,600 

J 300 

Archdeacon, Calcutta 


Pay as Senior 


^ „ Madras 


Chaplains 


„ Bombay 


-1- Rs. 3,200 



‘ These allowances are not payable unless the officer is resident in Europe 
at the time of the appointment. Smaller aUowances are payable if the 
officer is then resident elsewhere. 
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Leave of 81 . — (i) The Govemor-Gciicral in Council ami the Govei- 

meiSbers° “O’"® Bengal, Madras, and Bombay in Council respectively 

of council, to any of the ordinary members of tlieir respective 

[24 w 25 

Viet. 0. councils leave of absence under medical eevtifieale for a period 
67, s. 25 .] exceeding six months. 

(2) Where a member of council obtains leave of absence 
in pursuance of this section, he retains his oIBce during his 
absence, and on his return and re.suinption of his duties is en- 
titled to receive half his sfilary for the period of his absence; 
but if his absence exceeds six months his office becomes vacant. 

Provision 82 . — (i) If the Governor-General, the Governor of Bengal, 
absence Madras or Bombay', or the commandcr-in-chiof of His 
or”ro'^'^*°' forces in India, and, subicct to the foregoing pro- 

vince. visions of this Digest as to leave of absence, if any ordinary 
III, c.°52, member of the council of the Governor-General, or of the 
7 Geo IV ^®^®rnoT of Bengal, Madras or Bombay dejiarts from India 
0. ^6, 8. 3. inteudiiig to return to Europe, his ollice thereupon becomes 
WiltV, vacant (a). 

7 ^ill. I^, [(2) No act or declaration of any' governor-general, governor, 

andiVict. gj. member of council, other than a.s aforesaid, except a 
0.47.] i 

declaration in writing under hand and seal, delivered to 
a secretary to the Government of India or to the chief 
secretary of the presidency wherein he is, in order to its bemg 
recorded, shall be deemeil or held asaro.signalion or surrender 
of his office (6).] 

[(3) If the governor-general, or any ordinary member of 
the governor-general’s eouneil, leaves India othoruiso than 
. in the known actual serviec of the Crown, and if any 
governor, lieutenant-governor, or ordinary member of a 
governor’s council leaves the presidency to which he belongs 
otherwise than as aforesaid, his salary and allowasiccs are not 
payable during his absence to any person for his use (c).] 

[(4) If any such officer, not having proceeded or intended 
to proceed to Europe, dies during his absence and whilst 
intending to return to India or to his presidency, his salary and 
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allowances, will, subject to any rules in that behalf made by 
the Secretary of State in Council, be paid to his personal 
represent ati ves . 

(5) If any such officer does not return to India or his 
presidency, or retimis to Europe, his salary and allowances will 
be deemed to have ceased on the day of his leaving India or 
his presidency (d).] 

(a) Under the Aol of 1793 33 Goo. TII, c. 52, s. 37, ‘ the departure 
from India of any governor-general, governor, member of council, or 
commander-in-chief, with intent to return to Europe, shall be deemed 
in law a resignation and avoidance of his office,’ and his arrival in any 
part of Europe is to bo a sufficient indication of such intent. The Act 

1833 (3 & 4 Will. IV, 0. 85, s. 79) enacts in almost identical words 
that the return to Europe, or departure from India with intent to 
return to Europe, of any governor-general of Indi.n. governor, member 
of council, or commander-in-ohiof, is to bo deemed in law a resignation 
and avoidance of his olfico or employment. Tlioso provisions have 
been qualified as to members of council by the power to grant sick 
leave under the Act of 186 [ (see s. 82). But when the Duke of Con- 
naught wished to visit England in the Jubilee year during his term 
of office as comniandor-in-ohief in the Bombay Presidency a special 
Act had to be passed (50 Vicl. soss. 2, c. 10). 

(6) This sub-sootion reproduces a provision in s. 79 of the Act of 
1833, which was copied from a similar provision in the Act of 1793. 
The provision possibly arose out of the circumstances attending Warren 
Hastings’s resignation in 1776 (see above, p. 64), but does not appear 
to bo observed in practice. 

(c) This sub-section is intended to reproduce as far as practicable 
the effect of the enactments still in force on this subject, but their 
language is not clear, and was framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 enacts that ‘ it any such governor- 
general or any other officer whatever in the seiwicc of tho .said Company 
shall quit or leave tho presidency or settlement to which ho shall 
belong, other than in tho known actual service of the said Company, the 
salary and allowances appertaining to liis office shall not be paid or 
payable during his absence to any agent or other person for his use, 
and in tho event of his not returning back to his station at such 
presidency qj settlement, or of his coming to Europe, his salary and 
allowances shall be deemed to have ceased from the day of his quitting 
i*uoh presidency or settlement, any law or usage to the contrary notwith- 
standing.’ 

An Act of 1826 (7 Goo. IV, c. 56, s. 3), after referring to this provision, 
enacts that tho ‘ Company may cause payment to be made to the 
representatives of officers in their service, civil or military, who, having 
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quitted or left their stations and not having proeeedod or iiitended to 
proceed to Europe, intending to return to their stations, have died or 
may hereafter happen to die during their temporary abaenoe within the 
limits of the said Company's charter or at the Cape of Good Hope, of 
suoh salaries and allowances, or of such portions of salaries and nllow- 
anoes, as the oflicers so dying would have been entitled to if they had 
returned to their station.’ 

Section 79 of the Act of 1833 enacts that ‘ if any sueh governor- 
general or member of council of India shall leave the said territories, 
or if any governor or other officer whatever in the service of the said 
Company shall leave the irresidency to whicli ho shall belong, other 
than in the known actual service of the said Company, the salary and 
allowances appertaining to his office shall not 1)0 paid or payiihle during 
his absence to any agent or other person for his use, and in the event of 
his not returning or of his coming to Enrope, his salary and allowances 
shall ha deemed to have ceased from the clay of his leaving the said 
territories or the presidency to which he may have belonged. Provided 
that it shall be lawful for the said Company to make such pa3nnent as 
is now by law permitted to be made to the representatives of their 
officers or servants who, having left their slatioas intending to return 
thereto, shall die during their absence.’ 

An Act of 1837 (7 "Wni. TV, o. 47) enacts that those provisions in the 
Acts of 1793 and 1833 are ‘ not to extend to the case of any officer oi 
servant of the Company under the rank of governor or member of 
oounoil who shall quit the presidency to which ho shall belong in conse- 
quence of sickness under such rules as may front time to time be estab- 
lished by the Governor-General of India in Council, or by the Governor 
in Council of suoh presidency, as the case may be, and who shah proceed 
to any place within the limits of the East India Company’s charter, or 
to the Mauritius, or to the island of St. Helena, nor to the case of any 
officer or servant of the said Company under such rank as aforesaid who, 
with the permission of the Government of the presidency to which 
he shall belong, shall quit such pr&sidency in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until the departure of suoh officer or servant from suoh la.s1i-mentioned 
presidency with a view to return to Europe, so as that the port of such 
departure for Europe shall not bo more distant from the place which he 
shall have quitted in his own presidency than any port of orabarkation 
within suoh presidency.’ 

These rules were to require the approval of the Court of Dlreotois 
and the Hoard of Control. 

Finally, s. 32 of the Act of 1 853 (see s. 89 of the Digest) declared that 
‘ Nothing in any enactment now in force, or any charter dilating to the 
said Company, shall bo taken to prevent the establishment, by tto 
Court of Directors (under the direction and control of the said Bonru 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to the absence on sick leave or furlough 
of all or any officers and persons in the service of the said Company in 
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India, or receiving salarief, from the said Company Uiorc, under wliieli 
they rchpec'tivcly may bo authorized to rc2}air to and reside in Europe 
or clsmvlicro out of the limits of the said Company's charter, without 
forfeiture of p-iv or salary, during the times and under the oircum- 
stances during and under which they may now bo permitted (while 
absent from their duty) to reside in jrlaces out of India within the limits 
of the said Comiwny's charter, or during snch times and under such 
circumstanoos as by sucli regulations may 1x) (jermitted.’ 

Tho powers conterred by the Act of 1853 would seem to override 
the previous iwovisions as to salary, bat not the previous provisions 
as to vacation of ollice. 

(d) Tho last two sida-scctions are inserted as a rough reproduction of 
tho Act of 182C, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
are not suiierseded by regulations under the Act of 1853. 

83 . — (i) Hia Majesty may by warrant tmtlcr his Sign Condi- 
Manual appoint 3113^ person conditionally to succeed to any Appoint. 
of tlie olliccs of governor-general, governor, or ordinary 
member of the council of tho governor-general or of the Will. IV, 
governor of Bengal, Madras, or Bomba}', in tho event of 

tho oliioo becoming vacant, or in any other event or con- 
tingency expressed in the aiipointment, and revoke any such 
conditional appointment (a). 

(2) A person so conditionally apxiointcd is not entitled to 
any autliorit}', salaiy, or emolument appertaining to the 
office to which he is apxioiulcd, until he is in the actual 
possession of the ollice. 

(o) By 3 & 4 Will. IV, c. 85, the power of making conditional ap- 
poini incuts to the offices of governor-general, governor, and member 
of the Council of Madras and Bombay was vested in the Court of 
Directors, and consciiucntly is now vested in tho Secretary of State 
(21 & 32 Viet. c. 106, s. 3). 

Under 2 ^ & 25 Viet. c. O7, s. 5, the power of making" conditional 
appointments to the office of ordinary member of the governor-general’s 
council is apparently exercisable either by tho King, or by the 
Secretary of State with tho concurrence of a majority of the Counoil 
of India. • 

In practice, the power is in all these oases exercised by the King 
omy. 

84 . — (i) If any jicrsoii entitled under a conditional Power for 

govemor- 

appointmeut to bucceed to the office oi governor 'geneial general to 

1C91 S 
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exeroiso on the occurrence of a vacancy therein, or aiiixiiiited ahsolntely 
to that office, is in India on or after tho occurrence of the 
vacancy, or on or after the receipt of the al)''nlutc appoint- 
[21 & 22 ment, as the case may be, and thinks it necessary to exercise 
iS^s'63.] the powers of governor-general before he takes his seat in 
council, he may make known by proclamation his appoint- 
ment, and his intention to assume the office of governor- 
general. 

(2) After the proclamation, and thenceforth until he repairs 
to the place where the council may assemble, he may exercise 
alone all or any of tho powers which might be exercised by 
the Governor-General in Council, except the power of making 
laws at legislative meetings. 

(3) All acts done in the council after the date of the pro- 
clamation, but before the communication thereof to the 
council, are valid, subject, nevertheless, to revocation or 
alteration by the person who has so assumed the office of 
governor-general . 

(4) When the office of governor-general is assumed under 
the foregoing provision, if there is at any time before the 
governor-general takes his scat in council no pre.sident of 
the council authorized to preside at legislali\ c meetings, the 
vice-president or, if he is absent, the senior ordinary member 
of council then present presides therein, with the same 
powers as the governor-general would have had if present. 


ProTOion 
for tem- 
porary 


85 . — (i) If a vacancy occurs in the office of governor- 
general when there is no conditional or other successor in 


offiraof Iiidia to supply the vacancy, the Governor of Bengal, the 


governor- Governor of Madras, or the Governor of Bombay, Avhichever 

general. 1 tt* 

[3 & 4 has been first appointed to tho office of governor by His 
^85’ 8^2, Majesty, is to hold and execute the office of govcfriior-general 
arrives or until some person in India is djly 
67, ss. 50, appointed thereto. 


51 - 

9 Edw. 
VII, 0. 4, 

B.4. 


(2) Every such acting governor-general, wliilc acting as 
such, has and may exercise all the rights and powers of the 



Ill] DIGEST OF STATUTORY ENACTMENTS 259 


offipo of governor-general, and is entitled to receive the 

Goo. V, 

cmolunionts and advantage.s apjiortaining to the office, for- 0. 6, s 4.] 
going the salary and allowances appcitainiiig to Ms office 
of governor ; and his office of governor is supplied for the 
time during which he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointment, and his intention to assume 
the office of governor-general, and thereupon the provisions 
of this Digest respecting the assumption of the office by 
a person conditionally apjiointed to succeed thereto apply. 

(4) Until such a governor has assumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply the vacancy, the vice-president or in his 
absence, the senior ordinary member of council, holds the 
office of governor-general until the vacancy is tilled in accor- 
dance with the provisions of this Digest (a). 

(5) Every member of council so acting as governor- 
general, while so acting, has and may exercise all the rights 
and pouers of the office of governor-general, and is entitled 
to receive the emoluments and advantages appertaining to 
the office, forgoing Ms salary and allowances as member of 
council for that period. 


(a) Thus, on Lord Mayo’s death in 1872, Sir John Straohey acted 
as governor-general from February 9 until the arrival of Lord Napier 
of Merehistoun on February 23. 


86. — (i) If a vacancy occurs in the office of Governor of 
Bengal, Miftiras, or Bombay when no conditional or other poraiy 
successor is on the spot to supply the vacancy, the vice- 


president, or, in Ms absence, the senior ordinary member of 

the governor’s council, or, if there is no council, the chief Madras, 

or Bom* 

secretary to the local Government (a), holds and executes the bay. 
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ofBce of governor until a successor arrives, or until some 
other jierson on the spot is duly appointed thereto. 

(2) Every such acting governor is, uhile acting as such, en- 
titled to receive the emoluments and advantages appertaining 
to the office of governor, forgoing the salary and allowances 
appertaining to his office of member of council or secretary. 

(a) The Act of 1833 contained a power to abolish these eouncila. 

87 - — (i) If a vacancj- occurs in the office of an ordinary 
member of the council of the governor -general, or of the 
council of the Governor of Bengal, Madras, or Bombay, when 
no person conditionally appointed to succeed thereto is 
present on the spot, the vacancy is to be supplied by the 
appointment of the Governor-General in Council or Governor 
in Council, as the case may be. 

(2) Until a successor arrives the person so appointed 
executes the office to vhich he has been appointed, and has 
and exercises all the rights and powers thereof, and is entitled 
to receive the emoluments and advantages appertaining to the 
office during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to that office. 

(3) If any ordinary member of any of the said councils is, 
by infirmity or otherwise, rendered incapable of acting or of 
attending to act as such, or is absent on leave, and if any 
person has been conditionally appointed as aforesaid, the 
place of the member so incapable or absent is to be supplied 
by that person. 

(4) If no person conditionally appointed to succeed to the 
office is on the spot, the Governor-General in Council or 
Governor in Council, as the case may be, is to appoint some 
person to be a temporary member of council, and, until the 
return to duty (a) of the member so incapable or abse^^, 
the person conditionally or temporarily appointed executes 
the office to which ho has been appointed, and has and 
exercises all the rights and powers thereof, and receives half 
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the salary of the inenihcr of council whose place he supplies, 
and also half the salary of any other office he may hold, if 
he hold any such office, the reinauiing half of such last-named 
salary being at the disposal of the Governor-General in Council 
or Governor in Comicil, whichever may appoint to the office. 

(5) Provided as follows ; — 

(a) No person may be appointed a temporary member of 
council who might not have been appointed as herein- 
before provided to fill the vacancy supplied by the 
temporary appointment ; aird 

(6) If the Secretary of State informs the governor-general 
that it is not the intention of His Majesty to fill a 
vacancy in the council of the governor-general, no 
temporary appointment may be made under this section 
to fill the vacancy, and if any such temporary appoint- 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the person temporarily appointed ceases from that date. 

(o) The words ‘ to duty ’ arc not in the Act, but scorn to express 
the intention. 

88 * — (i) An additional member of the council of the 
governor-general or of a governor, or a member for legis- 
lative purposes of the council of a lieutenant-governor or 
chief commissioner, may resign his office to the governor- 
general, governor, lieutenant-governor, or chief commissioner, 
and on the acceptance of the resignation the office becomes 
vacant. 


(2) If any such member is absent from India or unable 
to attend to the duties of his office for a period of two con- 
secutive months, the governor-general, governor, lieutenant- 
governor (jp chief commissioner, as the case may be, may 
declare by a notification published in the Government Gazette, 
^Lat the seat in council of that member has become vacant. 


The filling of vacancies is now regulated by the Regulations of 
November 15, 1909 (as amended in 1912), made under the Indian 
Couneils Act, 1909, 


[37 & 38 
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Power to 


Leave on 89- The Secretary of Stale in Oouiicil may, with the 
[16&T7 concurrence of a majority of voles at a ineeling t)f the CounoiL 
95°s 32 ] make regulations as to the absence on sick leave 

or furlough of persons in the service of the Crown in India, 
and the terms as to continuance or diminution of pay, salary, 
and allowances on wliich any such sick leave or furlough may 
be granted. 

Power to 90. The Secretary of State in Council may, rvith the 

concurrence of a luajorilj' of votes at a meeting of the Council 

to Indian of India, make regulations for distributing between the several 
appoint- . T . 

mmts. authorities m India the power of making ap2)0intinents to and 

Witl^lV, promotions in offices, commantls, and cm2>loyiucnts under the 

0.85,3.78. Grown in India. 

21 & 22 
Viet. 0. 

lOd, 33. 

30. 37-] 

PART VIII, 

The Indian Civil Seevice. 

No dis- 91. Nonativcof British India, nor any natural-born subject 

respect ot of His Majesty resident therein, is, by rca.son only of his 

cdour"or religion, place of birth, descent, or colour, or any of them, dis- 

?irth ablod from bolding any place, office, or cmjdoymcnt under His 

[3 &4 Majesty in Lidia. 

Will. IV, 

c. 85. ’ This reproduces s. 87 of the Act of 1833, with the substitution of 
8. 17. J ‘ British India ’ for ‘ the said territories,’ and ‘ His Majesty in India’ 
for ‘ the said Comjiany.’ See the comments on this enactment in 
pars. 103-109 of the disjiatoh of December 10, 1834. 

Rcgula- 92. — (i) The Secretary of State in Council may, with the 

admission atlvicc and assistance of the Civil Service Commissioners, make 
te^kc. regulations for the examination of natural-born subjects of 
Vic*c^ His Majesty desirous of becoming candidates for appointment 
106, s. 32.] to the Indian Civil Service. J» 

(2) The regulations prescribe the age and qualifications «f 
the candidates, and the subjects of examination. 

(3) Hvery regulation made in jiursuanco of this section must 
be forthwith laid before Parliament. 


[3 &4 

Will. IV, 
c. 85, 

8. 17.J 
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(4) I'lio caii(li([a(,es certified to be ciililled under the regula- 
tions must bo recommended for appointment according to the 
order of their proficiency as shown by their examination. 

(5) 8uch persons only as are so certified may be appointed 
or admitted to the Indian Civil Service by the Secretary of 
State in Council (o). 

(o) The civil service referred to in these sections is the service which 
used to he known as the covenanted civil service, but which, under 
the rules framed in pursuance of Sir Charles Aitchison’s Commission, 
is usually designated the Indian Civil Service. 

Where a child of a father or mother who has been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet. o. 14), has daring infancy 
become resident with the father or mother in any part of the United 
Kingdom or with the father wlido in the service of the Crown out of the 
United Kingdom, ho is, by virtue of s. 10 (5) of that Act, a naturalized 
British subject, and is entitled to be treated under the enactment 
reproduced by this clause as if he were a natural-born British subject. 
The expression includes a native of British India, but would, apparently, 
not include a subject of a Native State in India. 

93. Subject to the provisions of this Digest, all vacancies 
happoniug in any of the offices specified or referred to in the 
Second Schedule to this Digest, and all such offices which may 
bo created hereafter, must be filled from amongst the members 
of the Indian Civil Service. 

The provision of tho Act of 1793 as to filling vacancies from among 
members belonging to tho same presidency w'as repealed by 2 & 3 
Geo. V, c. 6, s. 4. 

94. — (i) The authorities in India by whom appointments 
are made to offices in tho Indian Civil Service may appoint 
any native of India of proved merit and ability to any such 
office, although ho has not been admitted to that service in 
accordance with the foregoing provisions of this Digest. 

(2) Every such appointment must be made subject to such 
rules as may be prescribed by the Gtovemor-General in Council, 
and sanctisned by the Secretary of State in Council with the 
^nourrenoe of a majority of votes at a meeting of the Council 
of India. 

(3) For the purposes of this section the expression ‘ native 
of India ’ includes any person bom and domiciled in British 
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[24 & 25 

Viet. 0. 
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India, of parcnls halnlimlly resick'iil in IJi-itish India, ami 
not established there for temporary jnirposes only : and the 
Governor-General in Council maj- by resoliiliou define and 
limit the qualification of natives of India thus expressed ; but 
every resolution made by him for that purpose -will be subject 
to the sanction of the Secretary of State in Council, and 'will 
not have force until it has been laid for thirty days before both 
Houses of Parliament. 

The enactment reproduced by thia .section is not very clearly ex- 
pressed, and runs as follows : — 

‘Whereas it is expedient that addHi0n.1l facilities should he given 
tor the employment of natives in India, of proved merit and ability, 
in the civil service of Her Majesty in India : Bo it enacted, that nothing 
in the Government of India Act, 1858, or in the Indian Civil Service Act, 
1861, or in any other Act of Parliament or other law now in force in 
India, shall restrain the authorities in India by ^\liom npjjointments are 
or may bo made to offices, places, and employinents in the civil service 
of Her Majesty in India from apixiinting any naf it c of India to any such 
office, place, or employment, although .such native sliall not have been 
admitted to the said Civil Service of India in manner in s. 32 of the first- 
mentioned Act provided, hut subject to such rules as may ho from time 
to time prescribed by the Covcmor-Gonoral in Council and sanctioned 
by the Secretary of State in Council, with the eemeurrenee of a majority 
of members iwosent ; and that for the ])Ui'|)ose of this Act the words 
“natives of India” shall include any person born or domiciled within 
the dominions of Her Majesty in India, of pai’cnts InrUtually resident 
in India, and not established there for temporary iaiJ'i)oscs only | and 
that it shall he lawful for the Governor-General in Conneil to define 
and limit from time to time the qualification ot niitivc.s of India thus 
expressed ; provided that every resolution made by him for such pur- 
pose shall he subject to the sanction of tho Scerctiiiy ot State in Council, 
and shall not have force until it has boon laid for thirty days before both 
Houses of Parliament.’ 

For the history of tlic successive rules Jiiadc under this section, see 
above,p.i 50 . Theexpression'nativcofindia'asdoiincdbythcsectionhas 

been construed as including persons horn or domiciled in a Native State. 
Power to 95 . — (i) Where it ajjpears to the authority in India by 

vistonaT”' ''’horn an appointment is to be made to any office reserved to 
appoint- members of the Indian Civil iService, that a person not being 
certain a member of that service ought, under the special circun® 
[24 & 25 tilnnoes of the case, to be appointed thereto, the authority may 
appoint thereto any person who has resided for at least seven 

54. ss. 3, ^ ^ 

4 - years in India, and who has, before his appointment, fulfilled 
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all the tests (if any) Avhieh ivould he imposed in the like case 
on a member of that service. 


I & 2 
Cico. V, 
e. 18, s. I.] 


(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Council, 
with the special reasons for making it ; and unless the Secretary 
of State in Council approves the appointment, with the con- 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve months from the date of the appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 


PART IX. 


The Indian High Cottets. 


Conatitulion. 


96 . — (i) (a) Each high court consists of a chief justice, 
and as many other judges, not exceeding nineteen (6), as His 
Majesty may think fit to appoint. 

(2) A judge of a high court must be — 

(а) A barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not less than five 
years’ standing ; or 

(б) A member of the Civil Service of India of not less than 
ten years’ standing, and having for at least three years 
served as or exercised the powers of a district judge ; or 

(c) A person having held judicial ofiice not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than five years ; or 

(d) A person having been a pleader (c) of a high court for 
a peried of not less than ten years. 

• (3) Pi’ovided that not less than one-third of the judges of 
a high court, including the chief justice, must be such 
barristers or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Service of India. 


Constitu- 
tion of 
high 
oourts. 

[24 & 25 
Viot. B. 
104, SB. 2, 
19. 

I &2 

Goo. V. 

C. 18, 3 . I.] 
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Provision 
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(o) There iu-o four chartcrod high courts : at Calcutta, Madras, 
Bombay, and Alhihabad. By s. 2 of Iho Indian High Couria Act, 
1911 (l & 2 ((eo. V, c. 18) ijower is now given to establish luldilional 
chartered high courts. 

( 5 ) There is power in all cases to raise the number to this maximum. 
The Indian High Courts Act, 1911 (i & 2 Geo. V, c. 18) has raised the 
maximum, including the chief justice, to 20 (s. i), and given power to 
appoint additional temporary judges (s. 3). 

(c) The word ' pleader ’ in the enactment reproduced by this section 
apparently includes every one who has for ten years been allowed to 
‘ plead ’ ill the Indian sense, i. e. to act as a barrister in the high court, 
though not a barrister or member of the Faculty of Advocates. 

97 . — (i) Every judge of a high court holds his office 
diuiiig His Majesty’s pleasure (a). 

( 2 ) Any such judge may resign his office, in the case of the 
high court at Calcutta, to the Governor-General in Council, 
and in the case of any other high court to the local 
Government of the province in which the high court is 
established. 


(a) As to tenure during pleasure, see the note on s. 21 above. 

98. — (i) The chief justice of a high court has rank and 
precedence before the other judges of the same court. 

(z) All the other judges of a high court have rank and 
precedence according to the seniority of their appointments, 
unless otherwise provided hy the terms of their appointment. 

99. The Secretary of State in Council may fix the salaries, 
allowances, furlough, s, retiring xien.sioiis, and (where necessary) 
expenses for cc^uipment and voyage of the chief justices and 
judges of the several liigh courts, and from time to time 
alter them, hut any such alteraliou does not affect the salary 
of any judge appointed before the date thereof. 

For existing salaries and allowances, see note on s. 80. 

100. — (i) On the occurrence of a vacancy in the office of 
chief justice of a high court, and during any absence of 
such a chief justice, the Governor-General in Council in th^ 
case of the high court at Calcutta, and the local Govern- 
ment in other cases, is to appoint one of the judges of the 
same high court to perform the duties of chief justice of 
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the court luitil soino person has heen .appointed by His M.ajcsty Viet. c. 
to the office of chief Justice of the court, and has entered on 
the discharge of the duties of that office, or until the chief 
Justice has returned from his absence, as the case requires (a). 

(2) On the occuiTence of a vacancy in the office of any 
other judge of a high court, and during any absence of any 
such judge, or on the appointment of any such judge to act 
as chief Justice, the Governor-General in Council or local 
Government, as the case may be, may aj)point a person, -with 
such qualifications as are required in persons to be appointed 
to tlic high court, to act as a judge of the court ; and the 
person so appointed may sit and perform the duties of a 
judge of the court until some person has been appointed by 
His Majesty to the office of judge of the court, and has 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from his absence, or until the 
Governor-General in Council or local Government sees cause 
to cancel the appointment of the acting judge (6). 

(a) Apparently the person appointed to act for the chief justice need 
not be a barrister-judge, though the chief justice himself must be 
a barrister. Soo s. 96 (3) above. 

(i) The appointment remains in force until the occurrence of one 
of the contingencies mentioned in this sub-section, and hence cannot 
bo made for a speoifled time. Probsibly tho ‘ acting judge ’ referred 
to at the end of tho sub-section is tho judge acting as chief justice 
referred to abovo. There is no limit of time witliin ■which tho 
appointment must ho made, fciee Jtao Bahmvl Singh v. Bani Kishori 
L. R. 25 I, A. 54, 7O. 


J urisdiction. 

101. — (i) Subject to any law made by the Governor- jurisdio- 

General in Council (a), the several high courts have such 

jurisdiction, original and appellate, including admiralty juris- 

diction in fhspect of offences committed on the high seas, and III, c. 63, 

^ such powers and authority over or in relation to the ^’0!"^’ 

administration of justice, including power to appoint clerks 

and other muiisterial officers of the court, and power to make 33 Geo. 

Ill, 0. 52, 

rules for regulating the practice of the court, as are vested in s. 156. 
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37 Geo. them by charter or loiters patent, and subject to the pro- 
142, s- n. visions of any such law, charter nr letters patent, all such 
Gc* 15 l powers, and authority as were vested in any of 

c. 79, ss. the courts in the same presidency abolished by the Indian 
4 Geo. IV, High Courts Act, 1861, at the date of their abolition (b). 
7,17!'* (2) Each of the high courts at Calcutta, Madras, and 

vi*. c! Bombay is a court of record and a court of oyer and terminer 
104,8.9.] and jail delivery' for the territories under its jurisdiction. 

(3) Subject to any lau made by the Governor-General 
in Council, the said high coiirt.s have not and may not 
exercise any original jurisdiction in any matter concern- 
ing the revenue or concerning any' act ordered or done in 
the collection thereof according to the usage and practice of 
the country or the law for the time being in force (c). 

(o) This power is reserved by s. 9 of the Indian High Courts Act, 1 861 . 

(6) The jurisdiotion of tlus chartered high courts in India is based 
partly on their charters and partly on parlinnientnry cnaotmentB 
applying either to the high courts tlicmselvcs or to their predecessors. 

The charters arc to bo found in the Bhiiitlurij Jiitlcs awl Orders 
Seuised, vol. vi. 

The statutory oiiactnionts still unrepealod uith rc',))eel to the juris- 
diction of tho high court aro ns follows : — 

By 8. 13 of the Regulating Act of 1773 (13 Clco. Ill, e. C3) tlio Supremo 
Court of Judicature at Fort William Wits declared to have full power 
and authority to exercise and perform all civil, criminal, admiralty, and 
ecclesiastical jurisdiotion, and to ajijjoint cleihs and other ministerial 
officers, and to form and cstabiyi such rules of jjiacticc, and such rules 
for the process of the court, and to do all sucli things as might he found 
necessary for the administration of ju.stico and the due execution of 
all or any of the powers which by the charter niiglvt be granted and 
committed to tho court. It was ako to bo .i( all timus a court of record 
and a court of oyer and terminer and jail delivery in and for tho town 
of Calcutta and factory of Fort William, and the limits thereof, and the 
factories subordinate thereto. 

Under s. 14 of the same Act, the new charter of tho court, and the 
jurisdiction, powers, and authorities to he thereby established, were to 
extend to all British subjects who should reside in the ,V.ingdomB or 
provinces of Bengal, Bihar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power ani 
authority to hear and determine all complaints against any of His 
Majesty’s subjects for any crime, misdemeanours, or oppressions, and 
to entertain, hear, and determine any suits or aetions whatsoever against 
any of His Majesty’s subjects in Bengal, Bihar, and Orissa, and any suit, 
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ncf.ion, or oomplaint again-it any person wlio at the time when the debt 
or cause of action or complaint had arisen had been employed by, or 
been directly or indirectly in the service of, the Company, or of any of 
His Majesty’s subjects. 

Section 15O of the East India Company Act, 1793 (33 Geo. Ill, 0. 52), 
enacted and declared that the power and authority of the supremo 
court at Calcutta extended to the high seas, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter- 
mine, b}>' the oaths of honest and lawful men, being British subjects resi- 
dent in the town of Calcutta, all treasons, murders, piracies, robberies, 
felonies, niairaings, forestalling-!, extortions, trespasses, misdemeanours, 
offences, excesses, and enormities, and maritime causes whatsoever, 
according to the laws and customs of the Admiralty of England, done, 
perpetrated, or committed upon any of the high seas, and to fine, 
imprison, correcl,punish, chastise, and reform parties guilty andviolators 
of the laws, in like and in as ample matmer to all intents and purposes 
as the said court might or could do if the same were done, perpetrated, or 
committed mthin the limits prescribed by the charter, and not other- 
wise or in any other manner. 

The East India Act, 1797 {37 Goo. Ill, c. 142), after providing for 
the erection of courts of judicature at Madras and Bombay, gave those 
courts, by a. ii, the jurisdiction formerly exercisable by the mayor’s 
court at Madras and at Bombay, or by the courts of oyer and terminer 
or jail delivery there, and declared, by s, 13, that these courts were to 
have full power to hear and determine all suits and actions that might be 
brought against the inliabitants of Madras and Bombay respectively in 
manner provided by the charter, bubjcct,however, to the proviso in s. 108 
of this Digest. 

The Government of India Act, 1800 (39 & 40 Geo. Ill, c. 78), 
authorized the grant of a charter for tho establishment of a supreme 
court at Madras. It was (s. 2) to have full power to exercise such civil, 
criminal, admiralty, and occle.siastical jurisdiction, both as to natives 
and British subjects, and to be invested with such i)owers and authorities, 
privileges and immunities, for the bettor administration of the same, 
and to be subject to tho same limitations, restrictions, and control 
within Fort St. George and the town of Madras, and the limits thereof, 
and the factories subordinate thereto, and within the territories subject 
to or deiiendent on tho Government of Madras, as the supreme court 
at Port William was invested with or subject to within Fort William or 
the kingdoms or provinces of Bengal, Bihar, and Orissa. 

The Indian Bishops and Courts Act, 1823 (4 Geo. IV, 0. 71, s. 7), 
authorized the grant of a charter for the establishment of a supreme 
court at Bombay with jurisdiction corresponding to that previously 
j|iven to the supreme court at Madras, and declared, by s. 17, that the 
supreme courts at Madras and Bombay were to hiive the same powers 
as the supremo court at Fort William in Bengal. 

In 1828 an Act (9 Goo. IV, 0. 74) was passed for improving the 
administration of criminal justice in the East Indies. The only 
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sections now unrepcalod in this Act aro ss. i, 7, 8, 9, 25, 26, 56, .iikI i 10. 
By B. 1 the Act is doclaiocl to extend to all persons and all places, as 
well on land as on the high seas, over whom or which the criminal 
jurisdiction of .1113' of His jVIajcst3'’s courts of justice erected or to he 
erected within the British territories under the government of the 
United Company of Merchants of England trading to the Bast Indies 
does or shall hereafter extend, ficctions 7, S, and 9, which relate to 
accessories, and s. 25, which relates to punishments, are apparently 
superseded as to admiralty cases by the Admiralty Offences (Colonial) 
Act, 1849 (12 & 13 Viet. c. 96), and the Admiralty Jurisdiction (India) 
Act, 1 860 (23 & 24 Viet. c. 88) (sec The Queen Emiiress v. Barton, I. L. R. 
16 Cal. 238), and as to other ca^cs by the Indian Codtss. 

Section 26 lays down a rule for interpreting criminal statutes, corre- 
sponding to the rule embodied for India in tlic tlonernl Clauses Act of 
1897, and for the United Kingdom in the Interpretation Act, 1889. 

Section 56 extends to British India the provisions ineviously enacted 
for England by 9 Geo. IV, c. 31, s. S, with respect to offences committed 
in two different places, or partially committed in one place and completed 
in another, but has been held not to make any person liable to punish- 
ment for a complete offence who would not have been so liable before. 
See Nga Hoong v. Beg., 7 Moo. Ind. App. 72, 7 Cox O.C. 489. In this case 
some Burmese native subjects of the East India Company committed 
a murder on the Cocos Islands, which were then uninhabited islands 
in. the Bay of Bengal, within the limits of the Company's charter. They 
were convicted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction was revonsed by the Privy Council. It was held 
that the place in which the offence was committed was, but tlie offenders 
personally were not, within the jurisdiction conferred by the statute, 
and that the object of the statute was only to apply to the East Indies 
the enactment previously passed for England. 

Section no of the Act of 182S has been rei»alod, except so far as 
it is in force in the Straits Settlements. 

The Admiralty Offences (Colonial) Act, 1849 (12 & 13 Viet. c. 96), 
enacts that if any person within any colony (which is to include British 
India, 23 & 24 Viet. c. 88, s. i) is charged with the commission of any 
offence committed upon the sea or in any haven, river, creek, or place 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of the ireace, public prose- 
cutors, juries, judges, courts, j)ublio officers, and other persons in the 
colony are to have the same jurisdiction and authority with respect to 
the offence as if the offence had been committed upon any waters situate 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act further enacts (s. 3) that where any person dies in any ooloi|f 
of any stroke, poisoning, or hurt, having been feloniously stricken, 
poisoned, or hurt upon the sea, or in any haven, river, creek, or place 
whore the admiral has jurisdiction, or at any jdacc out of the colony, 
every offence committed in respect of any such case, whether amounting 
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to the offence of murder or of manslaughter, or of being accessory before 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished in the colony as if the offence had been 
wholly committed in the colony ; and if any person is charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, &o., the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act, 1 80 o (23 & 24 Viot. 0. 88), 
provides (s. 2) that whore any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1 849, or, being so charged, is brought for trial under 
that Act to any place in India, if before his trial he makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only in the supreme court of one of the three presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
he sent for trial and tried aecoKlingly. 

The Indian High Courts Act, 1 86i (24 & 25 Viet. c. 104), abolished 
the supreme courts at Calcutta, Madras, and Bombay, and the Com- 
pany’s courts of appeal at those places, and provided for the establish- 
ment by charter of high courts at those places. 

Under s. 9, ‘ each of the high courts to be established under this 
Act shall have and exercise all such civil, criminal, admiralty and vice- 
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and in 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent as aforesaid 
grant and direct ; subject, however, to such directions and limitations 
as to the exercise of original, civil, and criminal jurisdiction beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such letters patent may be otherwise directed ; and, subject 
and without prejudice to the legislative powders in relation to the 
matters aforesaid of the Governor-General of India in Council, the 
high court to be established in each presidency shali have and exorcise 
all jurisdiction, and every power and authority whatsoever in any 
manner vested in any of the courts in the same x^rcsidency abolished 
under this Act at the time of the abolition of such last-mentioned 
courts.’ 

Section 11 declares that the existing provisions applicable to the 
supreme courts are to apirly to the high courts. 

The Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Viet. 0. 27), 
enacts, by s. 3, that when, by virtue of any Act of Parliament, a person 
is tried in a court of any colony (which by s. 2 is to include British 
India) for alhy crime or offence committed upon the high seas or else- 
Avhere out of the territorial limits of the colony and of the local juris- 
metion of the court, or, if committed within that local jurisdiction, 
made punishable by that Act, he shall, upon conviction, be liable to 
such xiunishment as might have been inflicted upon him if the crime 
or offence had been committed within the limits of the colony and of 
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tho local jui'isdiction of tlio court, and to no other. Provided that if 
tho crime or oiloncc is not |juuishable by tlio law of the colony in which 
the trial takes place, tho person shall, on conviotioii, he liable to such 
punishment (other than capital 2ninishiiicnl) as seems to the court most 
nearly to corres^rond to the punishment to wliich he would have been 
liable if the crime or oSonce liad been tried in England. 

The Territorial Waters Jurisdiction Act, 1878 (4.1 & 42 Viet. c. 73), 
which was passed in consequonco of the decision in the Franconia case 
[B. V. Keyn, 2 Ex. ]6g), and which extend.s to India, declares that an 
offence committed by a pei'son, whether he is or is not a subject of 
Her Majesty, on tho oircn sea within the territorial waters of Her 
Majesty's dominions, is an offence within the jurisdiction of the admiral, 
although it may have been committed on board or by means of a foreign 
ship, and tho person who committed the olleneo maj' be arrested, tried, 
and punished accordingly. Proceedings for the trial and punishment 
of a person who is not a subject of Her ilajesty, and is charged with 
any such offence as is declared by the Act to be within the jurisdiction 
of tho admiral, are not to be instituted in British India except with 
the leave of the governor-general or the governor of the presidency. 
For the purpose of any offonoe declared by tho Act to be within tho 
jurisdiction of tho admiral, arry part of tho .sea within one marine league 
of the coast, measured from low-water mark, is to be deemed to be open 
sea within the territorial waters of Her Majesty’s dominions. 

Under the Colonial Courts of Admiralty Act, i8go (53 & 54 Viet. 
0. 27), the Legislature of British India may declare certain courts to 
be colonial courts of admiralty, and courts so declared have the admir- 
alty jurisdiction described in the Act. Under this power the Legis- 
lature of India has, by Act XVI of 1891, s. 2, declared tho high courts 
at Calcutta, Madras, and Bombay, as well as tho courts of the recorder 
at Rangoon, the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty. 

The Merchant Shipping Act, 1 894 (57 & 58 Viet. c. Oo), provides, 
by s. 686, that ‘ where any jjcrson, being a British subject, is charged 
with having committed any oHcnco on board any British ship on the 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on tho high seas, and that j)or.son is found within the jurisdiction of 
any court in Her Majesty’s dominions which would have had cogniz- 
ance of the offence if it had been committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shall have juris- 
diction to try the ofience as if it had been so committed ; but nothing 
in this section is to affect the Admiralty Offences (Colonial) Act, 1 849.’ 

Section 687 of the same Act provides that ‘ all offences again^ 
property or person committed in or at any place, either ashore or 
afloat, out of Her Majesty’s dominions by any master, seaman, or 
aj)2)rentice who, at the time when tho offence is committed, is, or 
within three months previously has been, employed in any British 
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sliip, shall be deemed to be offences of the same nature respectively, 
and bo liable to the same punishments respectively, and be inquired 
of, heard, tried, determined, and adjudged in the same manner and 
by the same courts and in the same places as if those offences had been 
committed within the jurisdiction of the Admiralty of England ; and 
the costs and expenses of the prosecution of any such offence may be 
directed to bo paid as in the ease of costs and expenses of prosecu- 
tions for offences committed within the jurisdiction of the Admiralty 
of England.’ 

It seems to follow from these several enactments, and from paras. 29 
and 32 of the Charters, that where a ch.artered high court exercises 
jurisdiction in respect of — 

(1) an offence committed on land, both the procedure and the 
substantive law to be applied are those of British India, i.e. both 
the Code of Criminal Procedure and the Penal Code apply ; 

(2) an offence committed at sea by a native of British India, the 
position is the same ; or 

(3) an offence committed at sea by any other person, whether within 
territorial waters or beyond them, 

the imocodurc is regulated by British Indian law, but the nature of the 
crirao and the punishment are determined by English law. 

See Queen Empre^i v. Barton, I. L. R. 16 Cal. 23S, and Mayno, 
Criminal Law of India, chap. ii. 

(0) The cnaotmont reproduced by this sub-section was probably 
suggested by the Patna case, as to which see Stephen’s Nmcmar and 
Impey, chap. xii. In 1873 certain licensed liquor- vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, but it was 
held that the matter related wholly to the revenue, and that therefore 
by 2 1 Cleo. Ill, c. 70, s. 8, the high court had no jurisdiction {Re Audur 
Chiindra Sliaw, li Beng. L. R. 250). In a later Madras case (1876) 
doubts were expressed as to the extent to which the enactment was 
still in force, and, in particular, whether it had not been repealed 
except as to land revenue. See CoUedor of Sea Customs v. Panniar 
Chitliamharam, 1 . L. R. i Mad. Sg. In any case it applies only to the juris- 
diction derived from the supremo court, i.e. to the original jurisdiction. 


102 . Each of the high courts has supBrintondence over 
all courts for the time being subject to its appellate juris- 
diction, and may do any of the following things ; that is to 
say— 

(a) call jEpr returns ; 

^ (b) direct the transfer of any suit or appeal from any such 
court to any other court of equal or superior jurisdiction ; 
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(c) make and issue general rules for regulating the practice 
and proceedings of such courts ; 
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{d) prescribe forms for any proceedings in such courts, and 
for the mode of keeping any books, entries, or aecoimts 
by the officers of anj- such courts ; and 

(e) settle tables of fees to be allowed to the sheriff, attorneys, 
and all clerks and officers of such courts. 

Provided that all such rules, forms, and tables require the 
previous approval, in the case of the high court at Calcutta, of 
the Governor-G-eneral in Council, and in other cases, of the 
local Government (a). 

(rt) As to the relations of the high coiirt.s to tho suhorclinate courts, 
SCO further ahovo, pp. 153, 163. 

103. — (i) Subject to any law made by the Govemor- 
Goneral in Council, each high court may by its ovn rules 
provide as it thinks fit for the exercise, by one or more judges, 
or by division courts comstituted by two or more judges, of the 
high court, of tho original and appellate jurisdiction vested 
in the court. 

{ 2 ) The chief justice of each high court delennines what 
judge in each case is to sit alone, and what judges of the ' 
court, whether with or without the chief justice, are to 
constitute the several division courts. 

104. — (i) (o) Tho Governor-General in Council may by 
order transfer any territory or place from the jurisdiction of 
one to the jurisdiction of any other of the high courts, and 
authorize any high court to exercise all or any jiortion of its 
jurisdiction in any part of British India not included within 
the limits for which the high court was ostablishcd (6), and 
also to exercise any such jurisdiction in respect of Christian (c) 
subjects of His Majesty resident in any part of India outside 
British India (d). 

( 2 ) The Governor-General in Council must transjnit to the 
Secretary of State an authentic copy of every order madg 
under this section. 

(j) His Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
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disallowance makes void and annuls the order as from the day 
on which the governor-general makes knomi by proclama- 
tion or by signification to his conncil that ho has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance. 


( 4 ) Nothing in this section affects any ])owcr of the Governor- 
General in Council in legislative meetings. 

{a) As to the object and construction of this .section, see Minutes by 
Sir H. S. Maine, No. 45. 

(6) For orders made under this provision, see Notifications, Nos. 178, 
I So, 1 8 1, of September 23, 1874 ; Majaa, Cnminal Law of India, ji. 258. 
It would seem that s. 3 of the Act of 1 865 (reproduced by this provision) 
only empowered tho govcrnor-gener.al to make an order transferring 
any territory from tho jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section wa-s only to enable 
tho govoruor-gcnoral to authorize the court to which such transfer was 
made to oxeroiso jurisdiction. If this is so, the Oovornor-Goneral in 
Council could not either by order or legislation extend tho local and 
personal jurisdiction of tho high court at Allahabad over the province 
of Oudh, or authorize two of tho judges of tho high court to sit at 
Lucknow to try cases arising in Oudh, or empower the Judicial Com- 
missioner of Oudh to transmit cases from Oudh for trial at Allahabad 
by judges of the high court there. By s. 2 of the Indian High Courts 
Act, ign (i & 2 Geo. V, c. 18) power is now given in certain cases to 
alter by letters patent tho local jurisdiction of a high court. 

(c) ‘ The comprehensive term “ Christian ” was doubtless used 
because it might be convenient to give a ijarlicular liigh court matri- 
monial and testamentary jurisdiction over all Christian subjects.’ 
Minutes by Sir H. S. Maine, Nos. 44, 45. 

(d) i. e. in Native iStates. See s. 1 24. 


105.— (I) Subject to any law made In' the Governor- Exomp- 

tion from 

General in Council (a), the governor-general and eaeh of the jurisdio- 
governors of Bengal, Madras, and Bombay, and each of the^^g^°* 
members of their respective councils, is not — pubUe™ 

(a) subject to the original jurisdiction of any high court capacity, 
by reasta of anything counselled, ordered, or done by any o°63, 

0 of them, in his public capacity only ; nor 21 Gem ^ 

(b) liable to be arrested on-imprisoned in any suit or pro- HL 0. 70, 
cceding in any high court acting in the exercise of its 3*7 Geo. 
original jurisdiction ; nor 

T 2 


in, c. 142, 

8. IL 
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(c) subject to the original criminal jurisdiction of any high 
court in respect of any inisclcmeanour at common law, or 
under any Act of Parliament, or in respect of any act which 
if done in England Avould have been a misdemeanour. 

(2) The exemption under this section from liability to arrest 
and imprisonment extends also to the chief justices and other 
judges of the several high coiuis. 

(o) The enactments reproduced by this section a^iply only to the 
original jurisdiction of the high courts, and arc not excepted from the 
legislative power of the governor-general's council hy 24 & 25 Viet. 
0. 67, 8. 22. The exemptions from jurisdiction granted by 21 Geo. Ill, 
c. 70, and reproduced in this section, were granted in consequence of 
the proceedings in the Cossijurah ease. See above, p. 54 ; Mayne, 
Criminal Law of India, 3rd edition. ]>. 326 ; and Jehangir v. Secretary 
of State for India, I. L. R. 27 Bom. 189. 

Written 106 . Subject to any law made by the Govemor-Gteneral 
in Council, the order in writing of the Governor-General in 
fustifioa**^ Council for any act is in any proceeding, civil or criminal, in 
tionfor any high court acting in the exercise of its original juris- 

inany diction, a full justification of the act, except so far as the act 

India extends to any [European] British subject of His Majesty (a) ; 
[21 Geo.^ hiut nothing in this section exempts the governor-general, or 
S3, 2, 3, 4.] any member of his council, or any person acting under their 
orders, from any proceedings in respect of any such act before 
any competent court in England. 

(a) The expression in the Act of 1780 is ‘ British subjects,’ which 
of course must be construed in the narrower sense. As to the circum- 
stances out of which this enactment arose, sec above, pp. 54 foil., and 
Mill’s British India, iv. 373-375 ; Cowell's Tagore Lectures, p. 72 > 
Nuncomar and Inipey, ii. 189. As to the limitations formerly imposed 
on the powers of the Indian Governments in dealing with European 
British subjects, see In re Ameer Khan, 6 B. L. R. 446, and the notes 
on sa. 63 and 79 of this Kgest. The enactments reproduced by this 
section do not apply to the Governments of Madras and Bombay. 
They are applied to the existing high courts hy the conjpint operation 
of 39 & 40 Geo. Ill, c. 79, s. 3 ; 4 Geo. IV, c. 7 1 , s. 7 ; and 24 & 25 Viet, 
c. 104, 8. 1 1, hut appear to affect only the original jurisdiction of tfle 
high courts. 

Procedure 107 . — (i) (a) Subject to any law made by the Govemor- 
oppres- General in Council, if any person makes a complaint in 


39 *40 
Geo. Ill, 
c. 79, s. 3. 
4 600. IV, 
0.71,8.7.] 
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writing, and on oath, to the high court at Calcutta of any sion, &c., 
oppression or injury alleged to have been caused by any order 
of the governor-general, or any member of his council, 
and gives security to the satisfaction of the high court to [21 Geo. 
prosecute his complaint by indictment, information, or ss. 5,*6.]°’ 
action before a competent court in Great Britain within 
two years from the making of the same or from the return 
into Great Britain of the person complained against, he 
is entitled to have a true copy of any order of which he 
complains produced before the high court, and authenticated 
by the court, and he and the persons against whom he com- 
plains may examine witnesses on the matter of the complaint. 

(2) The high court must, if necessary, compel the atten- 
dance and examination of witnesses in any such case in the 
same mamrer as in other criminal or civil proceedings. 

(3) Sections forty to forty-five of the East India Company 13 Geo. 
Act, 1772, apply in the case of proceedings under this section ^ 

as in the case of the proceedings referred to in those sections. 

(a) The provtsion reproduced by this section has remained a dead 
letter from the date of its oiiaotment, appears to be unnecessary, and 
could be repealed by Indian legislation. It does not apply to the 
Madras High Court, Ee Wallace, I. L. B. 8 Mad. 24. 

The sections referred to in sub-section (3) give jurisdiction to the 
Court of King’s Bench, now tho High Court, and provide for the 
taking of evidence in India, and its admissibility in England. 

Law to be administered. 

108 . Subject to any law made by the Governor-General in Law to be 

Council, tho high courts, in the exercise of their original tciedin" 

jurisdiction in suits against inhabitants of Calcutta, Madras, 

or Bombay, as the case may be, shall, in matters of in- anoeaud 

8ucce&« 

heritance and succession to lands, rents, and goods, and in sion. 
matters of contract and dealing between party and party, when ' 

both parties are subject to the same personal law or custom 
(kaving the force of law, decide according to that personal III, 0. 
law or custom, and when the parties are subject to different 
personal laws or customs having the force of law, decide accord- 
ing to the law or custom to which the defendant is subject. 
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Thib bei.Uuii iLiuuiluLLb the onictiueiitb luaiguiilly iiotpd so fai as 
they appeal to iqutsoiit existing Ian The qualityiiig noids at the 
beginning ot tlic clause lepiisciit existing law the enactments luaigin- 
ally noted being, uiidoi 24 A, 25 \ let c 67, s. 22, capable oi being alteied 
by Indian legislation 

In Waiien Hastings’s celebiatcd jilaii toi the adnimistiation of 
justice, piopobcd and adopted in 1772, when the East India Company 
liist tools upon tliciuseli cs the eutue managcineiit ot tlioii teiritoiics 
in India, the twontj-thiid lule Bpcciall} icseiied then own laws to the 
natives, and pi 01 ided tint ‘ Moulaxiesoi Biabmins ’ should lespeotively 
attend the coiiits to c\])ound the law and assist in passing the dcoiee. 

Siibsequenth , when the goitiuoi geiiti il and council weie invested 
by Pailiaiiient with the powei ol making icgulalions, the piovisions 
and exact woids ot Waiieii Hastings’s twontj thud lule weze intio- 
dueed into the fust legulation enacted by the Bengal Goveinment 
foi the administiation of justice. This icgulation was passed on 
Apiil 17 1780 

By section 27 of this legulation it was enacted ‘ that in all suits 
regaiding iiiheiitance, maiiiage, and caste, and othci leligious usages 
01 institutions, the laws of the Koian with icspeot to Mahoniedans, 
and those ot the bliastei with icspect to Gentoos, shall bi invaiiably 
adheied to ’ This section xvas le enacted in the follow mg ■> cai, m the 
reused Code, with tlio addition ot the woid ‘ succession ’ cction 17 
of the Act of 1781 constitutes the flist expicss lecognition of Waiien 
Hastings s lule in the English Statute Law Enactments to the same 
eftect ha\o since been intioduced mto niiiiieious subsequent English 
statutes and Indian Acts, — see, foi example, 37 Geo. Ill, c 142, s 13 j 
Bombay Regulation IV of 1827, s. 26 , Act IV of 1872, s S (Punjab) 
as amended by Act XII of 1878; Act III of l873,s. 16 (Madias), Act 
XX of 1875, s 5 (Cential Piovinccs) , zkot X\ HI of 1876, s. 3 (Oudh) ; 
Act XII of 1 887, s 37 (Bengal, Koith Western Pioxunces, and Assam) ; 
Act XI of i88g, s 4 (Loxvor Buima). See also clauses 19 and 20 of the 
Cbartei of 1865 of the Bengal High Couit, the coiiesponding clauses 
of the Madias and Bombay Chaitcis, and clauses 13 and 14 of the 
Cliartei of the Noith-Westcin Piovinces High Couit 

The effect of 21 Geo. Ill, c 70, s 17, is explamcd in Sarlies v. 
Fiosonno Mayi Dasi, I L. R 6 Cal. 794 (ajiplication foi dowei by the 
widow of an Aimenian), and Jagal Mohmi JJasi v. Dicai lanatk Beisalh, 
I. L. B. 8 Cal. 5&2 (wheie it was held that tbeie was no question of 
Buooession or inheritance). 

The Indian Contract Act (IV of 1872) contains a saving (s. 2) for any 
statute, Act, or legulation not thereby expressly repealed. This 
saving has been held to include the enactment reproduced by this 
section, undei which matters of contract are, within the president 
towns, hut not elsewhere, directed to he regulated by the personal law 
oi the paity, and thus, paiadoxicolly enough, certain rules of Hmdu 
law have maintained their footing m the last part of British India 
where they might have been expected to survive. See Ndbin Chunder 
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Baiinerjee v. HomesJi i'kunder (Shone, 1 . L. R.. i.| Ciil. 781, where it was 
hclJ that the eiL'.teui of iliiniiluput (Ltm Quarterly Jlcdew for 1S96, 
p. 45) was still ill tori-e in CaleiiHa. Jf, however, any native law or 
custom is clearly iiiconsistent with tho lorius of the Contract Act, it 
would be held to he repealed. Sco Madhub Cliundcr Poramanich v. 
Bajeoomar Doss, 14 Reng. Law JIe2>. 76. 

The leading case on the extent to ivhich English law has been intro- 
duced into India is the Mayor of Lyons v.JCast India Company {1836), 
reported 1 Jtoo. P. C. 176, .ind .also, with useful explanatory and illus- 
trative matter, 3 State Trials, N. S. 647. Tho Judicial Committee in 
this ease laid down the iiriiieiple that the general introduction of 
English law into .1 conquered or ceded country docs not draw with it 
such parts us are in.onifcstly inapplicable to tho circumstances of the 
settlement, and decided in jjarticular that the English law incapaci- 
tating aliens from holding real projxirty to their own use and trans- 
mitting it by devise or descent had never boon expressly introduced 
into Bengal, and that the Statute of Mortmain, 9 Geo. If, 0. 36, did 
r.ot apiily to India. See also the famous judgement of Lord Stowell 
in The Indian Gliuf, (1800) 3 Rob. Adm. 12 at pp. 28, 29 (quoted 
beloiv, p. 384); Freeman v. Fairlie, (1828) i Moo. Ind. App. 304, 
2 State Trials, N. S. 1000 j Advocate-General of Bengal v. Banee Sur- 
'iioinoye Dossee, (1863) ^ Moo. P. 0 ., N. S. 22 (law as to forfeiture for 
suioido) ; and Bam Coomar Coondoo v. Ohmder Canto Mookerjee, 
(1876) L. R. 2 App. Cas. 1S6 (law as to maintenance and champerty). 
And as to tho efl'eot of successive charters in introducing English law 
into India, see above, p. 34 ; Morley’s Digest, Introduction, pp. xi, 
xxiii ; and Mr. Whitley Stokes’s preface to the first edition of tho older 
statutes rclaliug to India (reprinted in the edition of 1881). 

Advocate-General. 

109 . — (i) His Majesty may, by warrant under his Royal 
Sign Manual, ajijDoint an advocate-general for each of the 
presidencies of Bengal, Madras, and Bombay (a). 

(2) The advocate-general for each of those presidencies may 
take on behalf of His Majesty such proceedings as may be 
taken by His Majesty's Attomey-GJeueral in England J6). 

(а) The advocate-general for Bengal is a law officer of the Govern- 
ment of India. 

(б) See iSbcrelary of State far India v Bombay Landing and Shipping 
Company, 5 Bom. H. C. R. 0 . C. J., 42, and Act V of 1898, ss. 194 (2), 
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PAKT X. 

EcCLESIASTICAIi ESTABLISHMENT. 

Jurisdic- HO. — (i) The bishops of Calcutta, Madras, and Bombay (a) 

of°][ndian have and may exercise such ecclesiastical jnrisdictioii and 
[*53**S spisoopal fimctions as His Majesty may. by letters patent, 
111,0.155, direct for the snperuitendence and good government of the 
3^4^11 ministers of the Chmch of England vithin their respective 
8192.93’, clioceses. 

(2) The Bishop of Calcutta is the metropolitan bishop in 
India, subject nevertheless to the general superintendence and 
revision of the Archbishop of Cantcrbiuy. 

(3) Each of the bishops of Madras and Bombaj' is subject 
to the Bishop of Calcutta as such metropolitan, and must at 
the time of his ai^pointment to his bishoinic or at the time of 
his consecration as bishop take an oath of obedience to the 
Bishop of Calcutta in such manner as His Majesty by letters 
patent may be poleased to direct (b). 

(4) His Majesty may, by letters patent, vary the limits of 
the dioceses of Calcutta, Madras, and Bombay. 

[37*38 ( 5 ) Nothing in this Digest or in any such letters patent 

pet. 0.77, aforesaid jirevents any person vho is or has been bishop of 

any diocese in India from xrerforming episcopal functions, not 
extending to the exercise of jurisdiction, in any diocese or 
reputed diocese at the request of the bishoi) thereof. 

(а) The bishops of Calcutta, iladraB, and Bombay arc the only 
Indian bishops who are referred to in the Acts relating to India. Bishops 
have also been appointed, under letters LJatent or otherwise, for Chota 
Nagpore, Lahore, Lucknow, Nagpur, Rangoon, Tinnevclly, and 
Travaneore, and an assistant bishop has been appointed in Madras. 

(б) As to these oaths, see 28 & 29 Viet. 0. 122, and 31 & 32 Viet, 
c. 72, s. 14. Under 37 & 38 Viet. c. 77, s. 12, the archbishops of 
Canterbury or York may, in consecrating any person to^the office of 
bishop for the purpose of exercising episcopal functions elsewhere than 
in England, dispense with the oath of due obedience to the archbisho|^ 

Power to 111 ’ — (^) I'll® Bishop of Calcutta may admit into the holy 
^rait to orders of deacon or priest any p)er.son Avhoni he, on examina- 
orders. tion, deems duly qualified specially for the purpose of taking 
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(111 liiiiisc'lf the cure of souls, or officiating in any spiritual [4Ge0.IV, 

C 7 1 8 61 

capacity within the limits of the diocese of Calcutta, and ' ’ ' 
residing therein. 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 
signed by the person seeking ordination, is a sufficient title 
with a view to his ordination. 

(3) It must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 
is not required to take the oaths and make the subscriptions 
which persons ordained in England arc required to take and 
make (a). 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the letters patent enabling the 
Bishop of Calcutta to perform all the functions peculiar and appropriate 
to the office of bishop within the diocese of Calcutta. 

H2. If any person under the degree of bishop is appointed Consecra- 
te the bishopric of Calcutta, Madras, or Bombay, being at the person 
time of his appointment resident in India, the Archbishop of 
Canterbury, if so required to do by His Majesty by letters pointed to 
patent, may issue a comnii.ssion under his hand and seal, f ^ & 4 
directed to the two remaining bishops, authorizing and 
charging them to perform all requisite ceremonies for the 99-] 
consecration of the person so to be appointed. 


113. — (i) There may be paid to the bishops and arch- Salaries 

deaeons of Calcntta, Madras, and Bombay, out of the revenues onoes of 

of India, Such salaries (a) and allowances (6) as may be 

fixed by the Secretary of State in Council, but any power deacons. 

. . [53 

of alteration under this enactment shall not be exercised 111,0.155, 

so as to impose any additional charge on the revenues of ^gIo’.iv, 

India. - ,.4 
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3&4 
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C. 85, S3. 

go, 96, 97, 
98, 100, 
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Viet. c. 

119, S3. 

3 . 4 - 

43 Viet. c. 
3 . ss. 2, 3.J 


Furlough 

rules. 

[34 & 35 
Viet. 0. 
62.] 

Establish- 
ment of 
chaplains 
of Church 
of Scot- 
land. 
r .3 &4 
Will. IV, 
c. 85, 3. 
102.'] 


Saving as 
to grants 
to Chris- 
tians. 

13 & 4 
Will. IV, 

C. 85, B. 
103.] 


( 2 ) There are to be paid out of the revenues of India the 
expenses of visitations of the said bishops, and of the providing 
a suitable house for the residence of the Bishop of Calcutta (c), 
but no greater sum may be issued on account of those expenses 
than is allowed by the Secretary of Slate in Council. 

(а) As to the existing salaries, see note on s. So. 

(б) Pensions, as distinguished from allowances, appear to be still paid 
under 4 Goo. IV, c. 7 1 , s. 3, 6 Geo. IV, c. 8 5 , s. 15, and 3 it 4 Will. IV, 
c. 85,8.96, and not under 43 Viet. c. 3, s. 3. But it seems hardly worth 
wliile to reproduce here the specific provisions about bishops’ pensions 
or about paj’ments to representatives of deceased bishoiis. 

(c) The statutory obligation to paovide a house for the Bishop of 
Calcutta is exhausted, hut it may havo been construed as including an 
obligation to mamtain his house. 

114. His Majesty may make such rules as to the leave of 
absence of the bishops of Calcutta, Madras, or Bombay, on fur- 
lough or medical certificate as seem to His Majesty expedient. 

115. — (i) Two members of the establishment of chaplains 
maintained in each of the presidencies of Bengal, Madras, and 
Bombay must always be ministers of the Church of Scotland, 
and are entitled to have from the revenues of India such 
salary as is from time to time allotted to the military chaplains 
in the several presidencies. 

( 2 ) The ministers so appointed chaplains must be ordained 
and inducted by the presbytery of Edinburgh according to the 
forms and solemnities used in the Church of Scotland, and are 
subject to the spiritual and ecclesiastical jurisdiction in all 
things of the presbytery of Edinburgh, whose judgements are 
subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and Tweeddalo and to the General Assembly of 
the Church of Scotland. 

116. Nothing in this Digest prevents the Governor-General 
in Council from granting, with the sanction of the Secretary 
of State in Council, to any sect, persuasion, or community of 
Christians, not being of the Church of England or Church 8f 
Scotland, such sums of money as may be expedient for the 
purpose of instruction or for the maintenance of places of 
worship. 
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PART XI. 

Offences, Penalties, and Peocedueb. 

117 . If any person holding office under the Crown in India 
does any of the following tilings ; that is to say, — 

(1) If he oppresses any of His Majesty's subjects {a) ■within 
his jurisdiction or in the exercise of his authority ; 

(2) If (except ill case of necessity, the burden of prolong 
which shall be on him) he wilfully disobeys or wilfully 
omits, forbears, or neglects to execute any orders or 
instructions of the Secretary of State ; 

(3) If he is guilty of any wilful breach of the trust and 
duty of his office and employment ; 

(4) If, being the governor-general, or a governor, or a 
member of the council of the governor-general or of a 
governor, or being a person employed or concerned in the 
collection of revenue or the administration of justice in 
the presidency of Bengal or the provmce of Bihar and 
Orissa, he is concerned in or has any dealings or trans- 
actions by way of traffic or trade within any of the 
liroviuces of India or other parts [otherwise than as 
a shareholder in any joint-stock company or trading 
corporation] ; 

(5) If he accepts or receives for his oivn use, in the discharge 
of his office, any gift, gratuity, or reward, pecuniary or 
otherwise [except in accordance with rules made by the 
8ecretary of State as to the receipt of presents], and 
except in the case of fees paid to barristers, physioiajis, 
surgeons, and chaplains in the way of their respective 
profes^ous ; 

Ije is guilty of a misdemeanour. 

If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, the court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 


Certain 
acts to be 
misde- 
meanours: 
Oppres- 
sion. 

[10 Geo. 
Ill, c. 47, 
a. 4.] 

Wilful dis- 
obedience. 
[33 Geo. 
ni, c. 52, 
s. 65. 
3*4 
Will. IV, 
c. 85, s. 
80.] 

Breach of 
duty. 

[33 Geo. 
Ill, 0. 52, 
a. 65. 

3*4 
Will. IV, 
0. 85, 8. 
80.] 

Trading. 

[33 Geo. 
in, 0. 52, 
s. 137. 

3*4 
Will. IV, 
c. 85, s. 
76.] 

Beceivmg 
presents. 
[13 Geo. 
ni, 0. 63, 
ss. 23, 24, 

33 Geo. 
III. c. 52, 
ss, 62, 64. 
3*4 
Will. IV, 
c. 85, a. 
76.] 
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the person who gave it, and that the whole or any part of any 
fine imposed on the oSendcr he paid or given to the prosecutor 
or informer, as the court maj’ direct {b). 

(o) The expression. ‘ His Majasty’s subjects ’ in the Act of 1770 
(10 Geo. Ill, 0. 47, s. 4) was used at a tiiuc when it was very doubtful 
how far the sovereignty of the British Crown extended over natives of 
India, at all events outside the prcsidencj' towns, and was possibly 
intended to be used in the narrow'er sense formerly attributed to the 
expression ‘ British subjects.’ Sec note (f) on s. 63 above. 

(6) This section reproduces w ith as much exactne-s as seems praetio- 
able the several enactments noted in the margin. In many cases 
enactments dealing with the same olTcnco use dill'ercnt language, and 
apply to difierent classes of persons. The provisions reproduced from 
3 & 4 Will. IV, c. 85, cannot be altered by Indian legislation. See 
24 & 25 Viet. c. 67, s. 22. 

The words ‘ otherwise than as a .shareholder in any joint-stock 
company or trading corporation,’ aaid ' except in accordance with rules 
made by the Secretary of State as to the receipt of presents,’ do not 
occur in the enactments reproduced, but represent the limitations 
placed in practice on the extremely general language of the cnactmnts. 

Similar prohibitions of trading or lending money arc contained 
in enactments of the Indian legislatures. See, c. g., Ac t XV of 1848 
(trading by officers of chartered court.s) ; Act II of 1874, s. 10 (by 
administrator-general) ; Acts VII of 1878, s. 74, and XIX of 1881, 
B. 73 (by forest officers) ; Acts V of iSbi, s. 10, XXIV of 1859, s. 19 ; 
Bombay Act VII of 18O7, s. 11 (by iwlicc offioers) ; Acts XI of 1876, 
s. 34, and V of 1879, s. 3 (by officers of irresidcncy banks); Act XVIII 
of 1881, a. 155 ; Bombay Act V of 1879, s. 31 ; Madras Regulation I 
of 1803, s. 40 ; Madras Regulation II of 1 803, s. 64 ; Bengal Regulation 
II of 1793, s. i8 (by revenue officers) ; Bengal Regulation XXXVIII 
of 1793, s. 2 (loans by civil servants). 

As to the rules prohibiting the rcccijrt of presents Iry governors of 
and servants of the Crown in British Colonics, see Todd, Parliamen- 
tary Government in the ErilUh Cdonies, p. 153 (second edition). 

Loans to US’ — British subject, without the previous 

native consent ill writing of the Secretary of Stale in Council or of 

princes. a ^ 

[37 Geo. the Governor-General in Council or of a local Goveniment, 
himself or another — 

{a) lends any money or other valuable thing to any native 
prince or chief in India ; or J 

(6) is concerned in lending money to, or raising or procuring 
money for, any such native prince or chief, or becomes 
security for the repayment of any such money ; or 
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(c) lends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince or chief ; or 

{d) takes, holds, or is concerned in any bond, note, or other 
security granted by any such native prince or chief for the 
repayment of any loan or money hereinbefore referred to, 
he is guilty of a misdemeanour. 

(2) Every bond, note, or sccimty for money, of what kind 
or nature soever, taken, held, or enjoyed, cither directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void (a). 


(a) The enactment rcprodueccl by this section was passed in i/py to 
stop the scandals caused by the lending of money by European adven- 
turers to native princes on exoibitant terms. See above, p. 71. The 
expression ‘ British .subject,’ as used m the Act of 1797, v ould doubtless 
be constraed in its narrou or scnhc, as not including natives of India. 


119 . — (i) If any jierson holding office under the Crown in Prosccu- 
India commits any offence referred to in this Digest, or any offences in 
other crime or ofionco, the offence may, without prejudice to 
any other jurisdiction, be inquired of, heard, tried, and deter- 
mined before His Majesty’s High Court of Justice, and be 13600. 
dealt tvith as if committed in the county of Middlesex. 5.^39'' 

(2) Every British subject is amenable to all courts of 
justice ill Great Britain of competent jurisdiction to try 7-] 
offences comniittod in India for any offence committed within 
India and outside British India as if the offence had been com- 


mitted within British India. 


(3) Every prosecution before a high court in British India 
in respect of any offence rcfeiTcd to in this section must be 
commenced within five years after the commission of the 
offence (a). 

(a) This section is merely an imperfect attempt to reproduce several 
enactments gf the eighteenth ccntuiy which are still unrepealed, and 
which, though obsolete as respects procedure, may still be of impor- 
A.nee with respect to juiiscliction. Section O7 of 33 Geo. Ill, e. 52, has 
been repealed as to Indian courts by Act XI of 1872, but is still unre- 
pealed as to courts in fho United Kingdom. 

The limitation under 21 Geo. Ill, c. 70, s. 7 (which applies only to 
proceedings against the governor-general or a member of his council], is 



286 GOVERNMENT OF INDIA [CH. 

five years after commission of offence or arrest in Enftland. The limi- 
tation Tinder 33 Geo. Ill, c. 52. «. 141, is six years after eominission of 
offence. There is a three years' limitation under 33 Geo. III. e. 52, 
s. 162, Tvhich is repealed as to British India hy .-Vet IX of 1S71. Uvit 
all these limitations, so far as the3' relate to proceedings in England, 
appear to be virtually repealed by the Public Authorities Protection 
Act, 1893 (56 & 57 Viot. c. 61). The six j-cars' limitation appears to 
survive as to proceedings in India. 

The enactments reproduced run as folloivs ; — 

‘ If any person irhatsoever emplov’cd by or in the service of the 
said united Companj', in anj- eivil or military station, oftiee. or capacity 
■whatsoever in the East Lidies, or deriving or claiming .any power, 
authority, or jurisdiction by or from the said united Comptin}-, shall, 
after the passing of this Act, be guilty of oppres.sing aiij' of His Majesty’s 
subjects be3-ond the seas within their respective jurisdictions, or in 
the exercise of any such station, ofRce, emplo3Tnent, power, or authority 
derived or claimed b3’', from, or under the said united Company, or shall 
be guilty of any other crime or offence, such oppres'-ions, crimes, and 
offences shall and may be inq^uired of. heard, and determined in His 
Majesty's Court of King’s Bench in England ; and '-uch punishments 
shall be inflicted on such offenders as are usuallT' iulliited for offences of 
the like nature committed in that part of Cl rcat Britain called England ; 
and ... the same and all other offences committed against this Act 
may be alleged to be committed, and may be laid, inrpiircd of, and 
tried in the county of Middlesex ' (10 Geo. Ill, c. 47. a. 4). 

... ‘ If any governor-general, president, or governor or council of 
any of the said Company’s principal or other settlements in India, or 
the chief justice, or any of the judges of the said Bupreme Court of 
Judicature to be by the said new charter established, or of any other 
court in any of the said united Compan5-'s settlements, oi’ any other 
person or persons who now are, or heretofore have been, cmplo3’ed by 
or in the service of the said united Company in .any civil or military 
station, office, or capacity, or who have or claim, or heretofore have had 
or claimed, any power or authority or jurisdiction by or from the said 
united Compan3', or any of His Majesty’s subjects residing in India, 
shall commit any offence against this Act, or shall have been or shall 
be guilty of any crime, misdemeanour, or offence committed ag.ain.st 
any of His Majesty’s subjects, or any of the inhabitants of India, within 
their respeetive jurisdictions, all such crimes, offences, and misde- 
meanours may be respectively inquired of, heard, tried, and determined 
in His Majesty’s Court of King’s Bench, and all such persons so offending 
and not having been before tried for the same offence in Iijdia, shall on 
conviction, in any such case as is not otherwise specially provided for 
by this Act, be liable to such fine or corporal punidiment as the sail) 
court shall think fit ; and, moreover, shall bo liable .at the discretion 
of the said court, to bo adjudged to be incaixible of seiwing the said 
united Company in any office, civil or militar}- ; and all and every 
such crimes, offences, and misdemeanours as aforesaid may be alleged 
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to be committed, and msv be laid, inquired of, and tried in the county 
of Middlcsfs" Geo. DI. c. a. ijol. 

‘ Yo prosecution or suit shall be carried on against the said governor- 
general. or any member of ihr eoiincil. lieioiv any court in Gieat. 
Britain itie High Clourt of Parliament onlj cxeipicdi. unless flic same 
shall be commenced mthiii firr aears after the oUeiu'e coininitted. or 
trithin five years after Ids arriral in England ‘ ^r': Gi\i. 111 . e. yo. s, ;•). 

'All His Majcsiy'> suliieci>,. a-, irell servants of the said united 
Company as others, shall be and .are hereby doi hared to Iw amenablu 
to all eoiirt^ of justiee, botli in frntia and Great Rril.ifti. iif coiit[io(efjt 
jurisdiction to try oiTenees eorumitted in India, for all acts, injuries, 
tvTongs. o}iprossic'ns. Uesyiasses. misdemeanonrs. oflinces. and crimes 
•whatever, hy them oi any ot them done or to l>e done or committed ill 
any of the lands or Ifniinrjcs of .at y native priiuc or State, or against 
their persons or projicrties. 01 the persons or properties ot any of 
their subjects or people, in tb- -.ame manner .t= if the same had been 
done or committed Ttit.h.n the ten 'lories directly subject to and under 
the British Govcirmcnt in Imlia ' (,35 Geo. 111 . c. s. (i/). 

‘All penalties, foiirirures. .srirares. cansc^ of sekure, crimes, mis- 
demeanours. and other oficiicet-. which shall arise or be incurred or 
made under 01 shall be eoniuutted against this Act. shall be sued for, 
prosecute d. esainincd. recovered, and adjudged in any of His Majesty’s 
Courts of Picccird at 'W'estniinstej . or in the Supreme L’oui t of Judicature 
at Fort William in Bengal, or in one of the mayors' courts at Madras or 
Bombay resiiectively, in manner following ; that is to say, all such pe- 
cuniary penalties, and ail lorieiturcs of ships. ves'Cis, merchandise and 
goods, shall and may be sued ioi. condemned, and recovered by action, 
bill, suit, or information, whciein no essoin, protection, wager of law, 
or more than one imparlance. shaT be granted or aliened ; and all such 
seizure's, whether of any je rcon 01 of any shijis. vessels, merchandise and 
good", and all causes of such -tizuies. shall be cognizable in such actions, 
suits, or prosecutions as shall bring into question or i elate to the latrful- 
nei 5 s or regularity of any .such seizure ; and all such offences as by this 
Act are not made punishable liypecuniarj’ penalties or by any forfeiture 
of good.s. hut by fine or imprisonment, or both, or are Iiereby created, 
•without providing any particular punishment, shall be jjioseouted by 
indictment 01 information as mi-'demcanour.', for breach thereof, and 
shall be punished hy fine or imprisonment, or both, at the discretion 
of the court in •ahich such ptosccution shall, by viilue of tliis Act, be 
begun and carried on ; and if such prosecution for a misdemeanour 
shall be in any of the said courts in the East Indies, and the person or 
persons prosecuted shall he there convicted, it shall bo lawful for such 
court to ordeif as part or for the whole of the punishment, any such 
pe^n or persons to be sent and conveyed to Great Britain ’ (33 Geo. IH, 
c. 52, s. 140). 

‘ Whenever any action, bill, suit, information, or indictment shall 
be brought or prosecuted in any of His Majesty’s Courts of Record at 
Westminster, for any offence against this Act, whether for a penalty. 
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forfeiture, or misdemeanour, the offcacc shall be laid or alleged to have 
been committed in the city of London or county of Middlesex, at the 
option of the informer or prosecutor ; and all actions, bills, suits, 
informations, and indictments for any offence or offences against this 
Act, whether filed, brought, commenced or prosecuted for a penalty 
or forfeiture, or for a misdemeanour, in any of His Majesty's Courts of 
Record at Westminster, or in the said Supremo Court, or any such 
mayor’s court as aforesaid, shall be brought and prosecuted within six 
years next after the offenee shall be committed, and a capias shall 
issue in the first process, and in the case of an offence hereby made 
punishable by any penalty or forfeiture, such capias shall specify the 
sum of the penalty or forfeiture sued for ; and tlie person or persons 
sued or prosecuted for such penalty shall, on such capias, give to the 
person or persons to whom such capias shall bo directed, sufficient hail 
or security, by natural-bom subjects or denizens, for appearing in the 
court out of which such capias shall issue, at the day or return of such 
writ, to answer such suit or prosecution, and shall likewise, at the time 
of such appearance, give sufficient bail or security, by such persons as 
aforesaid, in the same court, to answer and pay all the forfeitures and 
jocnalties sued for, if he, she, or they shall be convicted of such offence 
or offences, or to yield his, her, or their body or bodies to prison ; but 
if the prosecution shall be for any offence or offences against this Act 
punishable only as a misdemeanour, then the person or persons against 
whom such capias shall issue, being thereupon arrested, shall be im- 
prisoned and bailable acoordingto law as inother oases of misdemeanour’ 
(33 Geo. Ill, 0. 52, s. 141). 

‘ All suits and prosecutions for anything done under or by virtue 
of this Act shall be commenced within the space of three j-ears after 
the cause of complaint shall have arisen, or, being done in Great Britain, 
in the absence of any person beyond sea aggrieved thereby, then within 
the space of tliree years next after the return of such peraon to Great 
Britain ’ (33 Geo. Ill, c. 52, s. 162). 

Provision 120 - — (i) The Governor-General in Council and the 

sons sus- Governors in Council of Bengal, Madras, and Bombay re- 

dan*gc1-oas issue warrants for securing and detaining in 

correspon- custody any person su-nected of carrying on mediately or 
dcncc. 

[33 Geo. immediately any illicit correspondence dangerous to the peace 
88.^5,46.’] safety of any part of British India with any prince, rajah, 
zemindar, or other person having authority in India, or with 
the commander, governor, or president of any factory or 
settlement established in India by a European power, or ay 
correspondence contrary to the rules and orders of the Secre- 
tary of State or of the Governor-General in Council or Governor 
in Coimcii. 
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(2) If on examination taken on oath in -writing of any 
credible witnesss before the Governor-General in Council or 
the Governor in Council there appear reasonable grounds 
for the charge, the governor-general or governor may commit 
the persons suspected or accused to safe custody, and must 
within a reasonable time, not exceeding five days, cause to be 
delivered to him a copy of the charge or accusation on -which 
he is eommitted. 

(3) The person charged may deliver his defence in -writing, 
-with a list of such witnesses as he may desire to be examined 
in support thereof. 

(4) The witnesses in support of the eharge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken doTOi in writing. 

(5) If, notwithstanding the defence, there appear to the 
Governor-General in Council or Governor in Council reasonable 
grounds for the charge or accusation and for continuing the 
confinement, the person accused is to reniaui in custody until 
he is brought to trial in India or sent to England for that 
purpose. 

(6) All such examinations and proceedings or attested copies 
thereof under the seal of the high court must be sent to the 
Secretary of State as soon as may be in order to their being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
be sent to England at the finst convenient opportunity, unless 
he is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
will safely sidmit thereof. 

|(8) The examinations and proceedings transmitted in pur- 
suance of this section are to be deemed and received as evidence 
in all courts of law, subject to any just exceptions as to the 
competency of the witnesses (o). 
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(a) Tlip pravKiuas of Iho Aft of 1703. roiirodiicod liy this section, 
have never been rejienled. But no record lias heen foimd of any case 
in ■which tlioy have licen ]»ut into ojieration, and the cases which they 
wore mainly designed to meet could probably be dealt with under other 
enactments. Powers of arrest and imprisonment for political offences 
are given by Bengal Regulation 111 of 1S18, Madni.s Regulation II of 
i8ig, Bombay Regulation XXV of 1827, Act XXXIV of 1850 (the State 
Prisoners Act, 1850), and Act 111 of 1S58 (the State Prisoners Act, 
1858). See In the matter of Ameer Khan, 6 Bengal Law Rep. 392. 
The Bombay Regulation was used in 1886 for the arrest of Dhuleep 
Singh at Aden, and has since (in 1897) been put in force in connexion 
with seditious proceedings at Poona. 


PART XII. 

Supplemental. 

Savings. 

Saving as 121 . — (i) Nothing in this Digest derogates from or iuter- 

rightsmid rights vested in His Majesty, or the powers 

vested in the Secretary of State in Council, in relation to the 
Will. IV, Government of British India, by any law in force at the 
51^^’ passing of the Indian Councils Act, 1861. 

vtct. V (2) Nothing in this Digest aSects the power of Parliament 
67, s. j2.] control the proceedings of the Governor-General in Council 
or of any local Government, or to repeal or alter any law or 
regulation made by any authority in British India, or to 
legislate for British India and the inhabitants thereof (a). 

(ffl) These savings, reproduced from the Acts of 1833 and 1861, are 
important as showing that the parliamentary enactments relating to 
India wore never intended to be and c.Uuiot be construed as a complete 
code of the powers and rights cxc'r'.oahlc by or with reference to the 
Government of India. 


Treaties, 122 . — (i) All treaties made by the East India Company 

force, binding on His Majesty (a). 

EastTndL contracts made and liabilities incurred by the East 



1(1). a. 7. ^ treaty, unless confirmed by legislation, cannot affect private 

rights of British subjects in times of peace. Walker v. Baird, [1892] 
A. C. 492, 496. ^ 
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123. All orders, regulation-, and directions latt fully inado 
or given bv the Court of Directors of the East India Company, 
or by the Commisbioiiei’!. for the Afiairs of India, are, so far 
as they are in force, to be deemed to be orders, regulations, 
and directions made by the Secretary of State under the 
Government of India Act, 1S5S. 

Laying of docinnints before Parliament. 

128a. All proclamation-, regulations and rules made under 
the Indian Comicils Act. loop, other than rules made by a 
Lieutenant -Governor for the more eonvenient transaction 
of business in his Council, mtist be laid before both Houses 
of Parliament as soon as may be after they are made. 

Dejiu iiions. 

124. In this Digest the following expressions, unless the 
contrary intention aj)pears. have the meanings hereby respec- 
tively assigned to them ; namely : 

(1) The expres-ion ' Briti-h India’ means all territories and 
places within His Haje-ty’s dominions which are for the 
time being governed by HisMajesty through the Governor- 
General of Lidia or through anj’ governor or other officer 
subordinate to the Governor-General of India (a). 

(2) The expression ' Lidia ’ mean.s Britisli India together 
with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover- 
nor-General of India, or through any governor or other 
officer subordinate to the Governor-General of India (n). 

(3) The expression ‘ province ’ incaas any part of British 
Lidia the executive government of which is odministored 
by a Governor in Council, lieutenant-governor in Council, 
lieutenftnt-governor, or chief commissioner, and nicludes 

II a presidency (6). 

(4) The expression ‘ local Government ’ means a Governor 
in Comicil, lieutenant-governor in Council, lioutonaut- 
govemor, or chief commissioner (c). 


Onlt'in ot 
Iiulib 
{'iimpaay. 
[21 & 22 
Virt. c. 
100,3.59.] 


Laying of 
certain 
proclama- 
tions, &c., 
before 
Parlia- 
ment. 

[9 Edw. 

vn. 0. 4, 

B.7.] 


Defini- 

tions. 
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(5) The e\pressioii ‘ high court ’ means a court estabhshed 
foi some part oi British India by His Majesty’s letters 
patent (d) 

(6) The expression ‘Indian Cml ycinco ’ means the seiviee 
so designated in the lules non 111 foice 

(7) The expression ‘ office ’ includes place and einploymeiit 

52 & 53 The Intel pi etation Act, 1889, applies to the constiiiction of 

Vict 0. 63 

this Digest (e) 

(o) The defimtioiia of ‘ Biitisli India ’ and ‘ India ’ follow those 
adopted m the Inteipietation Act, i88q (5c S3 Vict t 63,8 18), and 
in the Indian Geneial Clauses Act, 1897 (X of 1897, s 3 (7), (27) ) 

Biitish India eoricsponds to the teiiitoiics ivliich wcic 111 the Act of 
1858 desoiihed as ‘the teiritoiies in the possession of 01 undei the 
government of the East India Company,’ and 11111011 iicic then held by 
the Company in tiust foi the Cioiin 

Aden is pait of Biitish India, and is included 111 the Bombay presi- 
dency See the Aden Laws Regulation, 1891 (II of 1891 ) 

India, as distinguished from Biitish Lidia, uioludcs also the tein- 
tones of Native States, which used to be desciibcd 111 Acts of Pailiament 
as ‘ the doimnions of the pimces and States of Iiidn, in alliance with 
Her Majesty,’ 01 III similar teims See, e g , 24 A 23 'Vicl c 67,8 22, 
28&29Viot c 15,8 3, 28&29Vict 0 17, s I, 53A54Vict c 37, 

8 IS 

The oxpiession ‘suzerainty’ is substituted by the Inleipietation 
Act for tlie oldei expicssion ‘alliance,’ is indicating 111010 icciiiatcly 
the relation between the luleis oi these States and the Biitish Cioivn 
as the paiamount authoiity throughout India It is a teim which is 
perhaps incapable of precise dciimtiou, but wliidi is usefully employed 
to indicate the political authoiity exercised by one State 01 ei another, 
and apjiioximating moie 01 less closely to complete soieicigiity See 
Hollands Jiinsprudence, ed 7, pp 45, 347, and below, Chaptei V 

The temtories of the Natiie States aie not pait of the dominions of 
the King, but their subjects aic, foi intei nation il puiposts, in the 
same position as British subjects Foi instance, undci the Poieign 
Jurisdiction Act, 1890 (53 A 54 Viet c 37, s 15), ulicic an oidci made 
in puisuance of the Act extends to persons enjoying His Majesty’s 
protection, that expression is to be constiued as including all subjects 
of the several princes and States in India And it is possible that 
a subject of a Native State would not be held to be an ‘ alien’ within 
the meaning oi the Naturalization Act, 1870 {33 & 34 Vict e 14;, so as 
• to be capable of obtaining a certificate of naturalization undei that Act. 

The expiession ‘ prince 01 chief ’ seems wide enough to include the 
rulei or head man, by whatevei name called, of any petty tube 01 clan 
or group, howevei ludimentaiy ni ly be its political oiginuation But 
of couise pohtical authonty may be so widely distributed among 
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head-men or elders, or members of the tribe or group, as to make the 
task of finding an individual or collective ‘ sovereign ’ very difficult. 
This difficulty is to some extent met by s. 2 of the Imperial Foreign 
Jurisdiction Act (53 & 34 Viet. c. 37). 

It has sometimes been found difficult to determine whether a par- 
ticular territory ought to be treated as part of British India, or of India 
in the wider sense, and questions have arisen as to the status of such 
territories as Kathiawar, Coocli Behar, and the tributary mahals of 
Orissa. See Empress v. Keshvb yfahajim, (18S2) 1 . L. E. 8 Cal. 985, 
and Re Bichilraminid, (1889) I. L. B.. 16 Cal. (167. The position of 
Kathiawar was carefully considered in two eases u hieli came together 
in 1905 before the Judicial Committee of the Privy Council, Ucnichand 
DevcJuind v. Aznm Sal-arlnl Chlwtamlal and The Tiiluka of Kolia 
Sangani v. The State of Gonial. A. C. [1906] 212. Both these cases 
were, in effect, apjjcals from decisions of British political agents 
exercising jurisdiction in Kathiawar. It was decided (i) that Kathia- 
war is not as a wliole within the King's dominions ; (2) that the right 
of appeal to the King in Council from British courts exei eising jurisdic- 
tion outside British dominions is not limited to British subjects ; 
(3) that the question whetlier an appeal lies to the King in Council 
from the decision of a British irahtical agent in Kathiav.ir depends on 
whether the jurisdiction exercised is iwlitical or judicial in its 
character. In the two cases in question the jurisdiction was held to 
be political, and the appeals were dismissed. 

India in the wider sense would not include French or Portuguese 
territory. 

The expression ‘ British India,’ as defined above, includes the land 
down to low-water mark, and would ordinarily include the territorial 
waters of British India, though not the high seas beyond (If. v. Edmon- 
stone, (1879) 7 Bom. Cr. Ca. 109). In 1871 the Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed within a marine league of the shore of Briti.sh India (R. v. 
KasUja Rama, 8 Bora. Cr. Ca. 63). But this decision is now affected 
by the Territorial Waters Jurisdiction Act, 1S78 (41 & 42 Viet. c. 73), 
as to which see the note on s. loi. 

For fiscal and protective purposes the Indian Legislature has made 
laws for Indian waters. Sec, c.g., the Tr.inspmrt of Balt Act, 1879 
(XVI of 1S79), and the Obstructions in Fairways Act, iSSr (XVI of 
i88i). 

The settlements of Prince of Wales Island, Singapore, and Malacca 
were, in pursuance of the Straits Settlements Act, 1866 (29 & 30 Viot. 
0. 115,8. I ), removed from British India and placed under the Colonial 
Office. 

(I(&) ‘ Province ’ is defined in the Indian General Clauses Act (X of 
1897,8.3 (43)) os moaning the territories for the time boingadministerod 
by any local Government. 

(c) ‘ Local Government ’ is defined in the Indian General Clauses 
Act (X of 1897, a. 3 (29) ) 08 meaning ‘ the person authorized by law 
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to administfr oxccutivo govcmmont in the part of Rritish India in 
■which the Act or regulation containing the expression operates,’ and as 
including a chief coinmishioner. 

There arc at present fifteen local flovernmcnts in British India, 
namely, the Governor of Bengal in Council ; the Governor of Madras 
in Council ; the Governor of Bombay in Council ; the Lieutenant- 
Governor of Bihar and Orissa ; the Lieutenant-Governor of the United 
provinces of Agra and Oudh ; the Lieutenant-Governor of the Punjab ; 
the Lieutenant-Governor of Burma; the Chief Commissioner of 
Assam ; the Chief Commissioner of Delhi ; the Chief Commissioner of 
the Central Provinces ; the Chief Commissioner of British Baluchistan ; 
the Chief Commissioner of Ajmere ; the Chief Commissioner of Coorg ; 
the Chief Commissioner of the Xorth-Wcsf h'ronticr Province ; and the 
Chief Commissioner of the Andaman Islands. Under Act V of 1868 
the powers of a local Government for certain purposes may he delegated 
to the commissioner in Sindh. 

(d) This definition only includes theehartored high courts at Calcutta, 
Madras, Bombay, and Allahabad, and any chartered high courts wiiich 
may be established under the Indian High Courts Act, 1911. The 
definition in the Indian General Clauses Act (X of 1897, s. 3 {24) ) is 
■wider, and includes the various judicial commissioners and the chief 
court of the Punjab. 

(e) In a Digest of this kind it seems convenient to adopt the same 
general rules of construction as are applied to recent Acts of Parlia- 
ment. The application of the Interpretation Act makes the definitions 
of ‘ British India ’ and ‘ India,’ strictly speaking, superfluous, but they 
are set out on account of their importance. 


SUPPLEMENTAL NOTES. 

I. Omission/) from Digest. 

The following enactments have not Ixxsn reproduced in this Digest, 
on the ground of either never having come into operation, or having 
ceased through change of circumstances to bo in operation : — 

The power given by 13 Geo. ITT, c. O3, s. 9, for the Govcmor-General 
in Council to suspend the Government of Jladras or Bomli.ay in case of 
disobedience. 

The express grant by 21 Geo. IIT, c. 70, s. 17, of jurisdiction over all 
inhabitants of Calcutta. 

The saving in 21 Geo. Ill, c. 70, s. 18, for tho rights of fathers of Hindu 
and Mahomedan families and rul^ of caste. 

The procedure under 24 Geo. Ill, sess. 2, c. 25, ss. Cfi and 77, for 
constituting a special court for tho trial of Indian offenders. This 
maolunery has never been put into force. ui 

The provisions in 33 Geo. HL c. 52, a. 41, as to tho duty of looal 
Governments in tho case of conflict between tho orders of tho Governor- 
General in Council and tho orders of the Directors of the East India 
Company. 
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The provision in 33 Geo. ITT, c. 52, s. 70, as to forfeit are of office after 
absence for five years. 

The requirement in 37 (!eo. Ill, c. i.|2, to send to the Board for 
Affairs of India the forms and rules mivde in India as to process ill the 
recorders’ courts. 

The enactments in 53 Geo. ITT, c. 155, ss. 42, 43, as to the control 
of the India Board over colleges and seminaries in India, and as to the 
provision to be made for public education in India. 

The provision in 53 Geo. TTI, c. 155, as. 85, 86, as to the precedence of 
civil servants. 

The provisions in 6 ( fco. IV, c. 85, s. 5, as to the payments to bo made 
in the case of judges and bishops. 

The provision in 3 & 4 Will. TV, c. 85, for dividing the Presidency 
of Fort William into two pre.sidoncics. 

The provision in section 56 of the same Act for the government of 
Bengal by a Governor in Couneil. 

The express power given by section 86 of the same Act to hold land 
in India. 


2. Powers of Governor-General to granl MilUartj Commissions. 

Questions have sometimes boon i-aised as to the power of the governor- 
general, cither alone or in council, to grant military commissions, with 
command over officers and men of the regular forces, and os to the 
olfcct of commissions so granted, and as the answer to the question 
depends on a series of cnactmonts and other documents, it seems worth 
while to state it somewhat fully. 

Before the passing of the Government of India Act, 1858 (21 & 22 
Viet. c. 106), the Governor-General in Council granted commissions to 
officers of the troops of the East India Company. 

The power to grant such commissions may be presumed to have 
been derived from the charters and Acts relating to the East India 
Company. 

According to >Sir George Clicsncy {Indian Polih/, 3rd edition, oh. xii), 
the first establishment of the Company's Indian army may bo con- 
sidered to date from 1748, wlion a small body of sepoys was raised at 
Madras, alter the example set by the French, for the defence of that 
settlement, during the course of the war which had broken out four 
years previously between Franco and England. At the same time 
a European force was raised, formed of such sailors as could be spared 
from the ships on the coast, and of men smuggled on board the Com- 
pany’s vessels in England by the crimps. An officer (Major Lawrence) 
was appointed by a commission from the Company to command their 
il^rces in India. 

In 1754 an Act (27 Geo. IT, c. 9) was passed for'punishing mutiny and 
desertion of officers and men in the service of the United Company of 
Merchants of England trading to the East Indies, and for the punish- 
ment of offences committed in the East Indies, and at the island of 
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St. Helena. This Act recites that for the safety and protection of their 
settlements, and for the bettor carrying on of their trade, the East India 
Company, at their own costs and charges, do maintain and keep a mili- 
tary force for the garrison and defence of their settlements, factories, and 
places, and that it is requisite for the retaining of such forces in their 
duty that an exact discipline bo observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company’s service, shall 
be brought to a more exemplary and speedy punishment than the 
usual forms of law allow. The Act then proceeds to make officers and 
soldiers of the Company’s forces subject to punishment by court-martial 
for military offences, and authorizes the grant of a commission or 
warrant under tho King’s Royal Sign kfanual, by virtue of which the 
Court of Directors of tho Company maj’ authorize their president and 
council to appoint courts-martial. 

The Act does not, in so many words, give tho Company power to 
grant commissions ; and Brougham, in the course of his argument in 
the case of Bradley y. Arihvr (2 State Tri.als. N. S. p. 190), comments on 
the avoidance of the word ‘ commission ’ in tho statute. The expression 
used is ‘ that if any person heing mnstcred or in pay as an officer, or who 
is or shall be enlisted, or in tho Company’s pay as a soldier,’ docs so and 
so, he is to be tried by court-martial. 

The statement that the word ‘ commission ’ does not appear in the 
statute is not strictly accurate, for it is used in (section 5 ; but there 
is nothing to show that the commissions there referred to arc commis- 
sions in tho army of the East India Company. 

Nor does Brougham appear to have been accurate in saying that 
the Act was a tem23orary Act aimually renewed. It appears to have 
been a permanent Act, but ceased to have any operation after the 
abolition of the East India Company’s army, and was formally repealed 
by the Statute Law Revision Act of 1807. 

There appear to have been always doubts as to the exact status 
conferred by military commissions in tho Coniiiany’s array. In 1796 
Lord Cornwallis was appointed commander-in-chief ns well as Governor- 
General of India, and was thus invested with tho supremo military as 
well as the supreme authority. One of the objects with which this 
combination of powers was conferred on him was to enable him to 
remove or mitigate the jealousies and friction between the King’s 
officers and the Company’s officers, and with this object ho granted, in 
1788 or 1789, brevet commissions in tlie royal service to all tho Com- 
pany’s officers, with dates corresponding to their substantive commis- 
sions (ComvnUia Correspondence, 2nd oditi.in, vol. ii. p. 428 ; Chesney, 
Indian Polity, oh. xii). This arrangement, according to Sir G. Chesney, 
was continued until the abolition of iho Company’s government in 
1858, brevet commissions being granted under powers delegated f(^ 
that purpose by the Crown to the Commandor-in-Chief in India. With- 
out such brevet commission it is at least doubtful whether officers of the 
Company’s forces could have exercised any command over officers or 
soldiers of the regular forces. 
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By tho Government of India Act, 1858 (21 & 22 Viet. o. 106), the 
government of India was transferred to the Crown. But by s. 30 of that 
Act it was provided that all appointments to offices, commands, and 
employments in India, and all promotions which by law or under regu- 
lations, usage, or custom were then made by any authority in India, 
should continue to be made in India by tho like authority and subject 
to the qualifications, conditions, and restrictions then affecting such 
appointments respectively. 

The Act 23 & 24 Viet. c. 100 (i860), after reciting that ‘ it is not 
expedient that a separate European force should be continued for the 
local service of Her Majesty in India,’ enacted that ‘ so much of the 
Act of Parliament of the twenty-second and twenty-third of Her Majesty, 
chapter twenty -seven, intituled ‘ An Act to repeal the thirty-first section 
of sixteen and seventeen Victoria, chapter ninety-five, and to alter the 
limit of the number of European troops to ho maintained for local 
service in India,’ and of any former Act or Acts of Parliament as 
renders it lawful for the Secretary of State in Council from time to time 
to give such directions as ho may think fit for raising such number of 
European forces as he may judge necessary for the Indian Army of Her 
hlajesty, is hereby rciJealcd.’ This Act received the Royal Assent on 
August 20, i860. 

Sir Charles Wood, when Secretary of State for India, by his Dispatch, 
No. 461, dated December 16, 1862, informed tho governor-general that 
local commissions should in all practicable cases be bestowed by the 
field-marshal oommanding-in-chiof on the recommendation of the 
Government of India preferred through tho Secretary of State, but 
that in any case commissions which tho Government of India might 
consider it necessary to bestow without previous reference should be 
subject to the confirmation of tho Crown applied for Ihi-ough the same 
channel. 

Sir Charles Wood, by his Dispatch, No. 351, dated November 16, 
1864, informed the Government of India that, in view of royal com- 
missions being granted to all officers of Her Majesty's Indian forces and 
staff corps, tho issue of commissions either by local Governments or by 
the commander-in-chief was unnecessary. 

The Indian Volunteers Act, 1869 (XX of 1869), which is amended by 
Act X of i8g6, provides for the formation and dissolution and for 
tho good order and discipline of volunteer corps in India. The Act is 
silent as to the grant of commissions to volunteer officers, but provides 
(s. 14) that the commissions are to cease on retirement or dismissal. In 
practice, however, commissions to officers of volunteers under this Act 
are signed either by the governor-general or by the Governor-General 
in Council Members of a corps of volunteers under the Indian Act 
l^e, on being called out for duty, subject, by virtue of s. 8 of that Act, 
to military law under the Army Act, and by virtue of s. 177 of the 
Army Act would be so subject, whether within or without tho limits 
of India. 

The regular forces arc under the command of the Crown, and the 
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tnilitaTy rank and military powers of command of officers of the regular 
forces depend solely on commissions from the Crown, issued in accord- 
ance with the provisions of 25 & 26 Viet. c. 4. 

The comniission of a commander-in-ehief usually authorizes him to 
grant commissions until tho pleasure of the Croun is signified, and 
sometimes gives him absolute powers to grant commissions. Commis- 
sions so granted arc granted by a military and not by a civil authority, 
and by virtue of express authority from the King. The commander- 
in-chief in India is not at present authorized by his commission to sign 
commissions on behalf of tho King. 

Before 1871 commissions to officers of the auxili.ary forces in the 
United Kingdom were granted by the licuten.ants of counties in England 
and Scotland and by the Lord-Lieutenant in Ireland. 'Plie pouer to 
grant these commissions was given by statute, and the rank and powers 
of command of tho commissioned officers wore also regulated by 
statute (sec, e.g., 26 & 27 Viet. c. 65, s. 5). Without such a statutory 
provision they would have had no command over the regular forces. 
But by s. 6 of the Regulation of the forces Act, 1871 (34 & 35 Viet. c. 86), 
it was enacted that all officers in the militia, yeomanry, and volunteers 
of England, Scotland, and Ireland should hold commissions from Her 
Majesty, to bo pi-ciiaiwl, anthcnficated, and issued in the manner in 
which commissions of officers in Her Majesty’s land forces are prepared, 
authenticated, and issued according to any law or custom for tho time 
being in force. Accordingly all such commissions are now granted 
directly or indirectly by tho Crown. 

The power of granting mililaiy commisisjons maj’ bo delegated by the 
Crown, but tho power must apparently bo given in express terms (see 
Bradley v. Arthur, 2 State Trials, K. >S. 171), and it has been considered 
doubtful whether it could be given to a civilian (see Clode, MiliUiry 
Forces of the Crown, vol. ii, p. 72, and Bradley v. Arthur, 2 State Trials, 
N. S. 1 8 3, 1 96, 202-203 ). Certainly in India, down to 1 8 5 9, all commis- 
sions giving command over the regular forces wore given by the military 
authority — tho commander-in-chief, and not the governor-general. 
However, Sir Bartlc Frere, when High Commissioner for South Africa, 
was empowered by letters patent (dated October lo, 1878) to appoint 
any officer of the regular troops serving in South Africa to local and 
temporary rank and command therein, and by subseq^uent letters 
patent (dated March 22, 1879) to appoint .uiy officer of tho local forces 
serving in South Africa to local and tcmjjorary rank and command in 
the regular army. But this was a special appointment in time of war, 
and outside the colonial limits. ‘ Ii'v.al forces ’ may have meant forces 
within ss. 175 (4) and 176 (3) of tho Aj-niy Act, or colonial forces within 
8.1770! the Army Act, or both. As to the powers ordinarily exercisable 
by colonial governors in military matters, see Todd, Parliamenlai^ 
Government in the British Colonies (second edition), p. 41. 

The existing Army Act (44 & 45 Viet. c. 58) does not confer on the 
Governor-General of India any power to grant commissions or recognize 
any such power. Indeed, the ^ct treats him throughout as a civil and 



Ill] DICxEST OF STATUTORY ENACTMENTS 299 

not .1 jiiilitan* officer (pce. e.g.. ss. 51. w. 65. oj. i_^o. ifio). If liis 
commission TR'ere to confer on him the powers of u commaiider-in-chiof, 
hemight.no doubt, hyvirtne of tluise powers.gr.ini military commissions 
such as were granted by Lord Cornw.iHis in his capacity of comm.'vnder- 
in-chief ; but otherwise he would .appear not to haae. by virtue of 
his office, power to grant any military commaml over officers of tho 
regular forces. 

In iSOS a protision was inserted in s. 5J of the Mutiny Act. to the 
effect that, notwithstanding anything in the Act 23 it 2.J Viet, e, 100. 
anj- person authorized in th.at Vhalf in India might enlist and .attest, 
within the local limits of hi.s .mthority. any person ilcsirons of enlisting 
in Her Majesty’s Indian forces. This provi.sion w a.s re-enacted by s. 52 
of each successive annual Mutiny Act. and wms eventually reproduced by 
s. 180 (i) (/() of the existing Army Act, which pro\ ides that persons may 
he enlisted and attested in Indi.a for medical service or for other sjjeciol 
■service in Her M.ajesly's Indian forces for such periods, by such persons, 
and in such manner as may be from time to lime authorized by tho 
Clovcrnor-fienoral of India. Enlistment is the process for taking men, 
not officers, info tho army, and the section says nothing about the 
grant of commissions. 

Section 71 of tho Arm3- Act enacts that ‘ for the puri>oso of 
removing doubts as to tho powers of command vested i>r to ho vested 
in officers and others belonging to Her Majcsl>'‘8 forces, it is hereby 
doolarod that Her Jlajcstj’ maj', in such manner os to Her Majesty may 
from time to time seem meet, make regulations as to tho persons to 
be invested as officers, or otherwise, willt command over Her Majesty’s 
forces, or any part thereof, and as to tho mode in which such command 
is to 1)0 exercised ; provided that command shall not bo given to any 
person over a person superior in r.ank to liimself.’ This provision was 
first enacted in 1881, when tlic old onactinenls as to tho rank and com- 
mand of officers of tho militarj' and other auxiliary forces wore repealed, 
and its object was to provide for officers of the regular forces exorcising 
command over officers of tho auxiliary forces, and vice versa. 

In those circumstances it would appear that any forms of appoint- 
ment, whether described as oominissions or otherwise, granted by tho 
governor-general orby tho (.tovcmor-General in Council, could not confer 
tho status and powers of commiind conferred by commissions under the 
signature of the King. No express power to grant such commissions 
is conferred on tho governor-general by tho existing form of his 
warrant of appointment. 
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SCHEDULES 

FIRST SCHEDULE. 
OFFlOIAli SaLAMES.’- 


Sesiion and 
Chapter. 

Officer. 

Maximum Salary. 

3 is 4 Will. IV, e. 
85, s. 76. 

Viceroy and Governor- 
General. 

Es. 2,56,000. 

3&4Will.IV.e. 
85, 8. 76. 

Governors of Bengal, 
Madras and Bombay. 

Es. 1,28,000. 

16 & 17 Viet. 0. 
95 . a. 35 - 

Commander-in-Chief. 

Es. 1,00,000. 

16 & 17 Viet. 0. 
95 . 8- 35 - j 

Lioutenant-Govemor. 

Es. 1,00,000. 

3 A4Wm.IV,c. 
85, s. 76. 

Members of Govemor- 
Genoral’s Council. 

No statutory maximum. 

3&4WUl.IV,o. 
85, 8. 76. 

Member of Council, Ma- 
dras and Bombay. 

Es. 64,000. 


SECOND SCHEDULE.^ 

Offices bbsebved to the Indian Civil Sebvice. 

Part I. — General. 

1. Secretaries, joint secretaries, deputy secretaries, and under secre- 
taries to the several Governments in India, except the secretaries, 
joint secretaries, deputy secretaries, and under secretaries in the 
Army, Marine, and Public Works Departments. 

2. Acoountants-general. 

3. Members of the Boards of Revenue in the presidencies of Bengal 
and Madras, the United Provinces of Agra and Oufth, and the 
Province of Bihar and Orissa. 

4. Secretaries to those Boards of Revenue. 

5. Commi3.sioners of customs, salt, excise, and opium. 

6. Opium agent. 

^ See s. 80 of Digest. 


' See 3. 93 of Digest. 
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Part II. — Offices in the provinces which were hioicn in the pear 1861 
as ‘ Iteffuhtion Provinces' 

7. District and sessions judges. 

8. Additional district or sessions judges and assistant sessions judges, 

9. District magistrates. 

10. Joint magistrates. 

1 1 . Assistant magistrates. 

1 2. Commissioners of revenue. 

13. CoEectors of revenue, or chief revenue officers of districts. 

14. Assistant coUectors.'- 

' See s. 93 of Digest. This is the schedule appended to the Act of 1861 
(24 & 2j Viet. c. 54) as modified in pursuance of suggestions made b; the 
Government of India for the purpose of adapting the nomenclature to 
existing conditions. 
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TABLE OP COMPARISON BETWEEN STATUTORY 
ENACTMENTS AND DIGEST 


Session and 
Chapter. 

Title and Short Contents. 

Ramarl's, 

lo Geo. Ill, 
c. 47, s. 2. 

The East India Company 
Act, 1770. 

Persons in service of Company 
transporting warlike stores. 

Not reproduced. Virtually re- 
pealed by 33 Geo. Ill, c. 32, 
s. 14C. 

a. 3. 

Balloting by Court of Direc- 
tors of East India Comiianj'. 

/ Not reproduced. 

J Repealed as to U. K. by 

1 S. L. R. Act 1887. 

a. 4 - 

1 Trial in England of Company’s 
servants committing offences 
in Inxlia. 

E-n;! ended by 1 3 Geo. Ill, c. 63, 
B. 3p, to all offenders. Re- 
IJroduced by bs. i 17 (1), 119. 

s. 5. 

In action against East India 
Company, defendant may 
plead the general issue. 

Not reproduced. Ropjealcd as 

to U. 1C. by 56 & 57 Viet, 
c. 61 (I’ublio Authorities 
Protection Act, 1893). 

fi. 6. 

Tho Act to be a public Act. 

Not reproduced. Repealed as 
to U. K. by S. L. R. Act, 
1887. 

a. 7. 

In action against East India 
Company in England, de- 
fendant to give notice of 
substance of defence. 

Not reproduced. Repealed as 
to U. K. by s6 & 57 Viet. 
0. 61. 

13 Geo. Ill, 
c. 63. 

The East India Company 
Act, 1772. 


Preamble. 

S. I. 

a. 2. 

Number of directors of East 
India Company. 

Not reproduced. Repealed 
■ astoU.K. byS.L.R.Aot, 
1887. u 

< 


L. R. Act = Statute Law Revisioii Act. Acta under this name are 
periodically passed for tho purposo of removing from the Statute Book 
enactments which have been virtually repealed or have otherwise ceased 
to be in force as law. 
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Ilf 


and 

( ha phi 


TMe and S}u»i < 'onlents. 




15 ItC'LI IJ I, 
c. fl?, 


s. ti. 


Qualification foi \ otcs of pro- 
linetiiT» of Eiist linha Com- 
jiany fur tlcction of dnec- 
loj^.. Ac. 

Uath to lie ijkrn li\ yiropric | 
1 01^ nl East India Company 
un ili'Cliun of (lui-clors, &o. 1 


' Kot rcproduopil. EojiGBlcrl 
I .la to IT, K. by S> Ta R. Aat, 

t 


s. 7. Guvemmiut of Bin^J vested 
in guvemur-geiieral and 
four (.uuniiUura. 


Xot reproduced. Sui»i»eded 
by t & t Will. TV, e. 85, 
s. 311. 


a. Difference of ujiinion in gover- 
nui-general's eountiL 

E. Q. President and Council of 
Madras. Bombay, and Ben- 
coolen — 

nut to make war or treaty 
without orders of Gover- 
nor-General in Council or 
East India Connviny. 
li.iblc to suspension if they 
disobey. 


to obey orders of Gover- 
uor-Geueral in Council, 
to keep Go\ eruor-Geucral 
in Council informed of 
theur pioeeediugs, 
Governor-General in Council 
— ^to obey orders of East 
India Company, 
to correspond with East 
a India Company. 

Court of Directors to Bond to 
Treasury oopics of correspon- 
dence relating to lovonues. 


Reproduced by s. 44 (t). 


Repealed in part. S.L.R. Act, 
1891. 

Reproduced by a. 40 (i). Beit- 
coolen has boon given to tho 
Dutch. 

Modified by 33 Goo. Ill, e. 5a, 

s. 43. 

The power tor Iho Governor- 
Gener.1l in Council to bus- 
ixnid a local Govermiiont in 
ease of disobedieuco has 
been omitted as having beoii 
made uniu’ceaaiiry by chivngo 
of circumstnnoeH. 

Reproduced by s. 49 (i). 

ReiK’aled by S. L, R. Act, 1 892. 


Roproducod by s. 36 (2). 
Reproduced by s. 17. 
Ropcalod by S. L. R. Aot, 1892. 


Appointment of first Gover- 
nor-General and inombeis of 
his Council, 


Not reproduced. Spent. Re- 
pealed in part, S.L.R. Aot, 
1892. 
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Sesaion and 
Chapter. 

13 Geo. Ill, 
0. 63, B. 10 
(eemtinved). 


B. II. 


s. 12. 


SB. 13, 14. 


s. 15. 


S. I& 


3 17. 


s. 18. 
s. 19. 


B. 23. 


B. 24. 


Title and Short Cowteuia. 


Appointment and removal of 
- Governor-General and mem- 
bers of his Council. 


Provisions of aeotion 10, when 
to take effect. 

Saving of power to make 
appointments. 

Constitution, powers, and 
jurisdiction of Supreme 
Court, Calcutta. 


Offenoea by Governor-General 
and members of liis Council 
not triable by Supremo 
Court, Calcutta. 

Jurisdiction of Suiiremo Court, 
Calcutta, as to contracts. 

Governor-General, members of 
his Council, and judges of 
Supreme Court not to be 
arrested or imprisoned by 
that Court. 

Appeal to King in Council. 

Charter of mayor’s court, Cal- 
cutta. 


Governor-General, his Coun- 
cil, and judges of Supreme 
Court, Calcutta, not to re- 
ceive gifts. 

No official to receive gift from 

native. 


Remarks. 


Not reproduced. Superseded 
as to Governor-General by 
2 1 & 22 Viet. e. 106, s. 29, 
and as to Council by 32 4; 33 
Viet. 0. 97. 

Silent. Repealed as to U. K. 
by S. L. R. Act, 1887. 

Repealed, S. L. R. Act, 1892. 

Not reprodueed. The supreme 
courts were abolished, and 
their poweis and jurisdiction 
vested in the high courts, by 
24 & 25 Viet. c. 104, as. 8, 9. 
S. loi saves the powers and 
jurisdiction. 

Reproduced by s. 105 (c). 


Repealed by Indian Act XIV 
of 1870, and S. L. R. Act, 
1892. 

Reproduced by s. 105 (r) (J), 
and (2). 


Repealed, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed as to U.IC. by S.L.B. 
Act, 1887. Repealed or 
superseded as to India by 
3 & 4 wai. IV, 0. 85, 8, 76, 
and by Indian enactments. 

. Reproduced by s. 1 17 ( 5 )- 
The words to a promise 
of a gift ore omitted, | 
S. 117 (5), following 3 & 4 
Will. IV, e. 85, B. 76. “ 

limited to the accoptanee 
of gifts by an official in 

, the discharge of bis office. 
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t^iession and 
Chaptd. 

Title and Short Contents. 

Remarks. 

13 (ico. Ill, 
0. 03, a. 25. 

Exception as to fees of bar> 
listers, &c. 

Reproduced by s. 117 (5). 

ss. 26-29. 



Repealed, 24 Geo. Ill, seas. 2, 
c. 25, a. 47, and 33 Geo. Ill, 
0. 52, s. 146. 

ss. 30, 31. 


Repealed as to U.K. by S.L.R. 
Act, 1887, as to India by 
Acts XXVIII of 1855 and 
XIV of 1870. 

a. 32. 


Repealed, 33 Geo. Ill, c. 52, 
s. 146. 

a- 33- 

Power of Indian coarts to 
punish East India Com- 
pany’s aervanta for breach 
of trust, &c. 

Not reproduced. Repealed, 
Indian Act XIV of 1870. 

aa. 34. 35. 


Repealed as to U.K, by S.L.R. 
Act, 1887. S. 34 rep. Indian 
Act X of 1875. 

a. 36. 

Power of Gorernor-General in 
Council to make laws. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

a. 37- 

Power of Crown to disallow 
such laws. 

Not reproduced. Superseded 
by 24 & 25 Viot. c. 67, a. 21. 

a. 38 . 

Governor-General, members of 
his Council, and judges of 
Supreme Court to be justices 
of the peace. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

a. 39. 

Trial of offences in England. 

Reproduced by s. 119. 

3S. 40, 41. 

s. 42. 

s. 43. 

Procedure for obtaining evi- 
dence in India for criminal 
proceedings in the high 
court in England. 

Procedure for obtaining evi- 
dence in India for proceed- 
dings in Parliament against 
Indian offenders. 

Proceedings in Parliament 
against Indian offenders not 
to be discontinued by pro- 
rogation or disaolution of 
Parliament, 

Left outstanding as belong- 
ing to the law of evidence, 
but apparently repealed or 
superseded by subsequent 
changes in that law. 


im 
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[CH. 


Session and 
Chapter. 

Tide and Short Contents. 

lieimrlit. 

13 Geo. Ill, 



0. 63, a. 44, 

Procedure for obtaining evi- 
1 dcnce in India for civil pro- 
ceedings in the high court 



in England. 

, Left outstanding as belonging 
to the law of evidence. 

a. 45. 

Depositiona in capital cases 
not allowed as evidence, cx- 
ec2>t in iiroceodings in Par- 
liamciib. 

B. 46. 

Saving for privileges of East 
India Company. 

Repealed, S. L. R. Act, 1892. 

a. 47. 

The East India Company 

Repealed as to U. Ic. by S. L. R. 
Act, 1887. 

31 Geo. Ill, 

Act, 1780 . 

1 

0. 70, 8. r. 

(S\jvBrnor-<jtteaorHf aocf Acr 

fSeproa’ucco’ 5 y s. 105 foj. 


Council exempt from juris- 
diction of Sajiremo Court, 
Calcutta, for official acts. 

sa. 2-4. 

Written order by Governor- 
General in Council a justifi- 
cation for any act in any 
court in India. 

Reproduced by s. 106. 

8.5. 

Procedure in case of oppres- 

Reproduced by s, 107 (i) and 


1 sion, &c., by Governor- 
, General or his CounciL 

(2). 

a. 6. 

Copies and depositions ad- 
missible in evidence. 

1 

Reproduced by s. 107 (3). 

B.7. 

Limitation of probccuf ir ii-> 

Rciiroduced so far as in force 


and suits against Govunor- 
Gencral and his Conned. 

S-II 9 ( 3 )- 

a. 8. 

Supreme Court not to have 
jurisdiction in matters eou- 
cerning the revenue. 

Reproduced by e. loi (3). 

1 

SS. 9 , 70 . 1 

E.xemption of certain classes 

Repealed, Indian Act XIV of 


of persons from jurisdiction 
of Supreme Court, 

1870, S. L. E. Act, 1S92. 
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Scmion ani 
Cluipitr. 

21 Oeo. HI, 
0. 70, 
ss. 11-16. 

s. 17. 


s. 18. 

as. 19, 20, 

ss. 21, 22. 

a. 23. 

a. 24. 

as. 25, 26. 

ss. 27, 28. 

24 Geo. Ill, 
s^. 2,0.25, 
Qaa. 1-63. 

S 3 . 64, 65. 


TMc a lid Short Contents. 


RcgLstratioa of native servants 
of East India Company. 

.] urisdictioii of Suincmc Court, 
Calcutta. 

Proviso as to native laws and 
usages. 


Righta of fathers of Hindu and 
Mahomedau families, and 
rules of caste, iircserved. 

Power for Supremo Court, 
Calcutta, to make rules as 
to process. 

Judicial powers of Governor- 
General in Council. 

Power of Governor-General in 
Council to frame regulations 
for provineial courts and 
councils. 

No action for acta done by, 
or by order of, judicial 
olBcera. 

Notice to judicial officer before 
liroseouting him. 


2 ?he East India Company 
Act, 1784 . 

Procedure by information 
against Rritish subjects 
guilty of extortion in East 
India. 


Eemarha. 


Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Not reproduced. Saved by 
s. loi (i). 

This section is reproduced by 
s. 108 so far as it appears to 
represent existing law. 

The express grant of jurisdic- 
tion over all inhabitants of 
Calcutta is omitted as no 
longer necessary. 

Not i-eprodueed. May bo, and 
has been to some extent, 
modified or superseded by 
Indian legislation. 

Repealed, Indian Act XIV of 
1870, S. L. B. Act, 1892. 


Repealed, Indian Act XIV of 
1870, S. Li. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, fc>. L. ll. Act, 1892. 


Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 


Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, S. L. R. Act, 1872. 


Repealed, S. L. R. Act, 1872. 

Special procedure not repro- 
duced. As to substance, see 

8. 119. 


X 2 
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[CH. 


Session and 
Chapter. 

24 Geo. Ill, 

SeSB.2,C.25, 
SB. 66-77. 


TW,e rind Short Contents. 


Prosecution of Indian offen- 
ders in Parliament. 


, 78-82. 


s. 83. 


. 84, 8s. 


26 Geo. Ill, 
c. 57 
ss. 1-28. 


8. 29. 
B. 30. 

B. 31. 
SB. 32-35 

83. 36, 37. 

B. 38. 


Rridence and limitation of 
proceedings in information 
under Act. 

Saving for claims as to terri- 
torial ocquisitiona. 

Commencement of Act . 

Act to be public Act. 

The Sast India Company 
Act, 1780 . 

Prosecution of Indian offen- 
ders in Parliament. 


Jurisdiction of governor’s and 
mayor’s court at Madras. 


Semaris. 


Bonds executed in'Rost Indies 
to be evidence in Britain, 
and vice versa. 


Not reproduced. These sec- 
tions contain an elaborate 
procedure for constituting 
a special court for the trial 
of Indian offenders. It was 
to consist of three judges, 
four peers, and six members 
of the House of Commons, 
See Mill, British India, iv. 
407 seq. The machinery 
has never been put in foree, 
and the whole of this set 
of provisions is practically 
obsolete. 


I Not reproduced. Pall with 
foregoing provisions. 


Repealed, S. L. R. Act, 1887. 


Not reproduced. These see- 
tions merely amend the 
machinery under Pitt’s Act 
(24 Geo. Ill, scss. 2, c. 25). 

Repealed by S.L.R. Act, 1892. 

Jurisdiction continued by s. 
lor. Repealed by S. L. R. 
Act, 1892. 

Repealed by S.L.R. Act, 1872. 

Repealed by 33 Geo. Ill, c. 52, 
8. 146. " 

Repealed by S. L. R. Act, 187a. 

Repealed as to British India 
by S. L. R. Act, 1892. 
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Session and 
Chajater, 

Title and Short Contents. 

Semarlca. 

2t) Geo. Ill, 
e. 57, s. 39. 

. . . . « • 

Repealed by S. L.B. Act, 1892. 

33 Geo. Ill, 
0. 52, 
ss. I -1 8. 

The East India Company 
Act, 1793 . 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

s. 19. 

Power of eommissioners to 
send orders to India through 
secret committee of direc- 
tors. 

Amended by 3 & 4 Will. IV, 
c. 85, 8. 36, and 21 & 22 Viet, 
c. 106, s. 27. See 8. 14. 

S. 20. 

Appointment of secret com- j 
mittco of directors. 

Not reproduced. Superseded 
by 21 & 22 Viet. 0. 106, s. 27. 
See 8. 14. 

S. 2(. 

Dispatches of secret commit- 
tee, by whom to bo pre- 
pared. 

Repealed as to U.K. by S. L. R. 
Act, 1887. 

8. 22. 

Secret dispatches from India. | 

Amended by 21 & 22 Viet. 0. 
106, B. 28. Roi^roducod by 
8. 14 (2). 

The enumeration of subjects 
in 8. 22 is not repeated in 
8. 14(2). It differs from that 
given in 21 & 22 Viet. c. 106, 
8. 27, as to dispatches to 
India. 

s. 23. 



Repealed as to U. K. by S. L. R. 
Act, 1887. 

B. 24. 

Government of Bengal by Gov- 
ernor-General in Council. 

Government of Madras and 
Bombay by Governor in 
CounciL 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, 8. 
39. See 88. 36, 49. 

Reproduced by s. 50 (i). The 
provision as to management 
of the revenues is modified 
by 21 & 22 Viet. c. 106, s. 4r. 
The provisions as to the 
military authority of the 
Madras and Bombay Gov- 
ernments ore repealed by 56 
So 57 Viet, c. 62. 


Number of members of council 
at Madras and Bombay. 

Modified by 3 & 4 Will. IV, 
0. 85, s. 57, and 9 Rdw. VII, 
e. 4, 8. 2 (I). See b. 51 (2). 
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Session and 
Chapter, 


33 Geo. III. 

C. 32, 8. 24 
(continued). 


8. 25. 


B. 26. 


B. 27. 


B. 28. 


Title and Short Contents. 


Governors in Conncil of Ma- 
dras and Bombaj- to l)c «ub- 
ject to control of Governor- 
General in Council. 

Directors to fill vacancies in 
offices of — 

Governor-General 

Governors of Madras and 
Bombay. 

Members of Council . 

Governors of the forts and 
garrisons at Fort Wil- 
liam, Fort St. George, and 
Bombay. 

Commanders-in-chief 
Qualification for office of mem- 
ber of council of — 

Govomor-Genoral . 

Governor of Madras or 
Bombay. 


Power for Crown to fill 
vacancies in default of di- 
rectors. 

Provisional appointments to 
offices of — 

Governor-General, gover- 
nor, and member of Coun- 
cil. 

Governor of j forts and 
garrisons at Fort William, 
Port St. George, and 
Bombay. 

Commanders-in-chicf 


Bemarlcs. 


Verbally modified by 3 & 4 
Will. IV. c. 85, s. G5. Re- 
imoduced bj- s. 49 (i). 


, Not reproduced. Superseded 
!• by 21 & 22 Viet. 0. 106, 
) B. 29. 

Not reproduced. Superseded 
by 32 & 33 Viol. c. 97, s. 8. 

I Not reproduced. Superseded 
I by 16 & 17 Viet. c. 95, 8. 

30, which has itself been 
j Bubsefiucnlly repealed. 


Not reproduced. Superseded 
by 24 & 23 Viet. 0. 67, s. 3. 
Reproduced by s. 51 (3). 
Provision as to seffiority 
rep. by 24 & 25 Viet. 0. 54, 
8. 7. Provision as to third 
member virt. rep. by 9 Edw. 
VH, 0. 4, B. 2 (i). 

Repealed as to U. K. by S. L. B. 
Act, 1887. 


Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 8s, s. 
61, and 24 & 25 Viet. 0. 67, 
88. 2, 5. 

) Not reproduced. See note on 
r s. 25. « 


Repealed as to U.E. byS.L. B. 
Aot, 1887. Repealed as to 
British Ihdia by Act XU of 

1873- 
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Hcsnioii find 
Chapter. 

33 Geo. Ill, 
o. 52, 
as. 29, 30. 


a. 31- 


a. 32. 


8 - 33 - 


s. 34 - 


Tide and Short Gontevis. 


Temporary vacanoy in ol&oc 
of — 

Governor-General 
Governor .... 

Temporary vaealiey in ollicc 
of member of council. 

Appointment of Coinmandcr- 
in-ohiof aa member of — 
Governor-Gcnorara coo 
cil. 

Governor’s council. . 

Salary of Cominandor-in-ohicf 
aa member of council. 

Oommander-in-chief in India 
to bo a member of local 
council while in Madras or 
Bombay. 

Absence or illness of member 
of council. 


Remarks. 


Not reproduced. Superseded by 
3 & 4 Will. IV, e. 85, s. 62. 

Not reproduced. Superseded 
by3 &4 Will. IV,o. 8s, 8. 63. 

Not re])rodueed. Superseded 
by 24 & 25 Viet. 0. 67, 
s. 27. 


Repealed by S. L. R. Act, 
1892. 

Repealed by 56 & 57 Viet. c. 62. 
Not reproduced. See note on 
B. 80. 

Reproduced by a. 51. 


Not reproduced. Superseded 
by 24 & 25 Viet. 0. 67, 
8. 27. 


s- 35- 


Removal of olKocrs by Crown. 


Amended os to communica- 
tion of order of removal by 
21 & 22 Viet. 0. 106, B. 38. 
Reproduced by s. zi. 


s. 36. 


8- 37- 


Removal of officers by direc- 
tors of East India Company. 

Exception as to officers ap- 
pointed by Crown on de- 
fault of directors. 

If Governor-General, &c., 
leaves India intending to 
return to Europe, his office 
vacated. 


Evidence of iutcution to re- 
turn to Europe. 

Resignation of office by Gover- 
nor-General &o. 


Reproduced by s. 21. 

Not reproduced. Made un- 
necessary by abolition of 
Company. 

Ro-onaoted in aubstanco by 
3*4 Will. IV, 0. 85, B. 79. 
Qualified as to members of 
council by 24 & 25 Viet, 
c. 67, B. 26. Reproduced by 
B. 82 (i). 

Not reproduced. 3*4 Will. 
IV, c. 85, s. 79, oontains no 
such provision. 

Reproduced by s. 82 (2). 
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Session and 
Chapter. 

33 Geo. III. 
c. 52. s- 37 
(continued). 

B. 38. 

B. 39. 

B. 40. 

B. 41. 

B. 42. 

8.43- 


B.44. 


Title and Short Contents. 


Salary and allowances to 
cease from date of departure 
or resignation. 

Salary and allowances not 
payable during absence. 

Power to postpone matters 
proposed by members of 
council. 

Form and signature of pro- 
ceedings. 


Authority of Gor cmor-Gcnc- 
ral in Council orer local 
Governments. 

Duty of local Governments 
in ease of conflict between 
orders of Governor-General 
in Council and orders of 
directors of East India 
Company. 

Restriction on power of Gov- 
ernor-General in Council to 
make war or treaty. 

Local Governments not to 
make war or treaty without 
orders of Governor-General 
in Council or East India 
Company. 

Officers of local Govern- 
ments to obey such orders 
of Governor-General in 
Council. 

Governor, &c., disobeying or- 
deoj of Governor-General in 
Council liable to be sus- 
pended or removed. 

Local Governments to keep 
Governor-General informed 
of their proceedings. 


Remarks. 


Sec s. 82 and notes thereon. 


Amended by 3 & 4 Will. IV, 
c. 85, s. 79. Sec s. 82 and 
notes thereon. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, SB. 8, 
28, giving power to make 
rules of procedure. 

Amended by 53 Geo. Ill, 0. 
’53. B. 79, and Indian Act 
II of 1834. Reproduced by 
ss. 43 ( 1 ). 54 (i). 

Rc-cnacted in more general 
terms Ijy 3 & 4 Will. IV, 
0. 85, B. 39. Reproduced by 
Bs. 36 and 49 (i). 

Not reproduced. Made un- 
necessary and unsuitable by 
change of circumstances. 
Virt. rep. by 3 & 4 Will. IV, 
c. 85, s. 65. 

Reproduced by s. 48. 


Reproduced by s. 49 (2). 


Reproduced by s. 49 (i). 


Not reproduced. See note on 
s. 49. 


Reproduced by s. 49 (i). 
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tSession and 
Chapter. 

33 Geo. ITT, 
0. 52, 

BB. 45, 46. 

SB. 47-49. 

B. 50. 

B. 51. 

B. ji. 

S- 5 .i- 

8. 54. 

8. 55. 

s. 56. 

8 . 57 . 


Title and Short Contents, 


Proceedings against persons 
Buspooted of dangerous cor- 
respondence. 

Power for Governor -General or 
Governor of Madras or Bom- 
bay to act against opinion 
of council. 

Person temporarily acting ns 
Governor-General or gover- 
nor not to act against opi- 
nion of council. 

Power to act agaiiiKt 0|iinion 
of council not to be e.ver- 
cised in curtain cases. 


Powers of local Govornmeut. 
suporsodod by visitef Gover- 
nor-General. 

Appointment and powers of 
vice-president during ab- 
sence of Governor-General. 

Power of Governor-General 
while absent from his coun- 
cil to issue orders to local 
Governments and officers. 

Suspension of Governor-Gene- 
ral’s power to issue such 
orders. 


Presidential restriction on 
civil appointments. 

jlesidence required to qualify 
civil servant for appoint- 
ment. 


Semarks, 


Reproduced by s. 120. 

Modified, as to Governor-Gene- 
ral, by 33 & 34 Viet. 0. 3, 
s. 5. Reproduced by ss. 44 

(2), (3). (4). S 3 - 

Not reproduced. Superseded 

by 3 & 4 Will. IV, 0. 8 s, 
ss. 62, 63, and 24 & SS Viet, 
c. 67,8. 50. 

Not reproduced. Superseded 
33 & 34 Viet. 0. 3 . e. S. 
and by provisions as to 
Indian legislation. 

Not reproduced. Vlrt. rep. 
by 3 & 4 Will. IV, 0. 85, 
8 . 6/. 

Repealed by 2 & 3 Geo. V, 
o. 6, B. 4. 

Bcpirodacod by s. 47 (2). 


Reproduced by s. 47 ( 3 )- 

Repealed, 24 & 25 Viot. 0. 54, 
8. 7. 

' 

Repealed by 2 & 3 Geo. V, 
0. 6, B. 4. 

/ 

Repealed as to U. E. by S. L.R. 
Act, 1887. S. 6 1 repealed as 
to British India by Indian 
Act XIV of 1870. 


58-61. 
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[cu. 


Session nnd 
Chapter. 

Title and Short Contents. 

! Remarks. 

33 Geo. 111. 
c. 52, e. 62. 

Kcceiving gifts to Ix^ a misde- 
meanour. 

Rc-cnactcd bj' 3 & 4 Will. IV,. 
0. 85, s. 76. Reproduced by 
s. 117 (5). 

8.63. 

Disposal of gifts and fines. . 

Keproduced by s. 117 (last 
part). 

8. 64. 

Exception for foes of barris- 
ters, &c. 

Reproduced by ... 117 (5). 

8. 65. 

Disobedience and breach of 
duty. 

Re-enacted ))y 3 & 4 Will. IV, 
c. 85, s. So. Reproduced by 
8- 1 17 (.!). (3)- 

8.66. 

Corrupt bargain for giving up 
or obtaining cmploj'ment. 

Not reproduced. Superseded 
by 49 Geo. Ill, e. 126. 

a. 67. 

Jurisdiction of courts in India 
and Great Britain over of- 
fcncca by British subjects in 
Native States. 

See s. 1 19 (2). Repealed as to 
Indian courts by Indian 
Act XI of 1872. 

8.(38. 

6. 69. 

Bast India Com|iany or its 
servants not to stay actions 
without approbation of 
Board. 

Bast India Company not to 
release sentence of British 
or Indian court against its 
servants. 

Not reproduced. Cf. 13 
, Geo. Ill, c. 63, 8. 35. 
Repealed as to G. K. by 
S. L. R. Act, 1887. 

, 

9. 70. 

Forfeiture of office after ab- 
sence of five years. 

Amended as to militarj- officers 
by 53 Geo. Ill, 0. 153, s. 84. 
Not reproduced. Practically 
[ superseded by power to 
make rules as 1 0 furlough, &c. 

88. 71-136. 



Repealed, S. L. R. Act, 1872. 

8. 137. 

Governor-General, governor, 
judges of supreme courts, 
members of council, and 
judicial and revenue officers 
in Bengal not to trade. 

Reproduced by s. 117 (4). 


British subjects not to trade 
in salt, &c. 

Not reproduced. Repealed by 
Indian Act XlV of 1870. 

88. 138, 139. 


Repealed, S. L. R. Act, 1872. 
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Session and 
Chapter. 

Title and Short Contents. 

Semaris. 

33 Geo. Ill, 



C. 52, 8. 140. 

Procedure for ollenees under 
Act. 

Sec s. 1 19. 

B. I4I. 

Procedure, and limitation of 

Sec notes on s. 119. 


time for proceedings. 

So much as relates to limitation 
in England superseded by 56 
& 57 Viet. c. 61. 

The ])rovisionB as to procedure 
arc omitted as having been 
superseded by change of 
practice. 

88. I42-I50. 



Repealed, S. L. R. Act, 1872. 

8. 151. 

Appointment of juatiees of the 

Not reproduced. Rep. by In- 


peace. 

dian Act II of 1869. 

BS. 132-155. 


Repealed aBtoU.K.by S.Ij.R. 
Act, 1887, and as to British 
India by Indian Acts II of 
1869, XIV of 1870, & X of 
1875. 

s. ISO. 

Admiralty juribdiction of 

Not reproduced. Effect saved 


Supremo Court, Calcutta. 

by B. loi (i), and by Article 
33 of tho charter of tho 
Calcutta High Court. 

8. 157. 

Appointment of coroners . . 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

BS. 158-ieO. 


Repealed as toU.K.byS.L.R. 
Act, 1887. S. 159 rep. as to 
British India by Indian Act 
XIV of 1870. 

B. lOl. 


Repealed, 4 & 5 Will. IV, c. 33. 

B. IO2. 

Prooeodings in respect of 

See s. 1 19 (3). Superseded 


things done under Act to be 

os to India by Indian Icgisla- 


taken within three years. 

tion, BCD Act IX of 1871. 

s. 163. 



Repealed as to U. K.by S. L. R. 
Act, 1887. 

37 Geo. Ill, 

The East India Act, 1797 . 

0. 142, 8. I. 

Number of judges of Supreme 

Superseded by 24 & 25 Viet. 


• Court, Calcutta. 

c. 104, B. 2. Repealed, S. L. R. 
Act, 1892. 

88. 2, 3. 

Pensions of judges . . 

Not reproduced. S. 2 is super- 
seded by 24 Sc 25 Viet. c. 104, 
e. 6. S. 2 is repealed in 
part, and s. 3 is repealed, 
by 8. L. R. Act, 1892. 
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[CH. 


Session and 
Chapter. 

37 Geo. Ill, 
c. 142, s. 4. 

BS. 5-7. 

s. 8. 

SB. 9 , 10. 


B. II. 


B. II. 
proviso. 


B. 12. 


8. 13. 


Title and Short Contents. 


Depositions .... 

Salaries and fees of ofSccis of 
Supreme Court, Calcutta. 

Registration, &c., in Supreme 
Court, of regulations made 
by Governor-General in 
Council. 

Constitution and powers of 
recorders’ courts at Madras 
and Bombay. 

Jurisdiction of recorders’ 
courts at Madras and Bom- 
bay. 


Governor, members of his 
council, and recorder ex- 
empt from arrest or im- 
prisonment by recorders’ 
courts. 

Governor and his council 
exempt from jurisdiction of 
recorders’ courts for official 
act. 

Recorders’ courts not to have 
jurisdiction in matters con- 
cerning the revenue. 

Exemption of certain classes 
of persons from jurisdiction 
of recorders’ courts. 


Rights of fathers of Hindu and 
Mahomedan families, and 
rules of caste, preserved. 

Jurisdiction of recorders’ 
courts, Madras and Bom- 
bay. 


Remarks. 


\ 


Repealed, Indian Act XIV 
of 1870, S. L. R. Act, 1892. 


I 

Repealed, S. L. R. Act, 1892. 


Not reproduced. The powers 
and jurisdiction of the re- 
corders’ courts wore vested 
in the supremo courts by 
39 & 40 Goo. Ill, 0. 79, 
s. 5 (Madras), and 4 Geo. 
IV, 0. 71, s. 7 (Bombay), 

Reproduced by s. 105. See 
note on 13 Goo. Ill, 0. 63, 
B. 17. 


Eoproduced by s. 103 (i) (a). 


Reproduced by s. loi (3). 

Not reproduced. The corre- 
sponding provisions in 21 
Geo. Ill, c. 70, ss. 9, 10, as 
to the Supremo Court, Cal- 
cutta, have been repealed 
by Indian Act XIV of 1870 
and by S.L.R. Act, 1892. 

Not reproduced. Corresponds 
to 21 Geo. Ill, c. 70, s. l8.|j 

Not reproduced. Saved by 
s. 101. 
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Session and 
Chapter, 

37 Geo. Ill, 
c. 142, s. 13 
{continued). 


B. 14. 


s. 15. 


s. 16. 


3. 17. 


8. iS. 


83 . 19-26. 
3 . 27. 


3. 28. 


8. 29. 


3 . 30. 


Title and Short ConterUt. 


Provi 3 o as to native laws and 
usages. 

Power to make rules of pro- 
cedure for auclr oases. ' 
Appearance and examination 
of witnesses in such cases. 


No action for acts done by or 
by order of judicial offleers. 

Procedure for prosecution of 
judicial officers. 


Registration of native ser- 
vants of East India Com- 
pany. 

Appeal to His Majesty in 
Council. 

Transfer of records of mayors’ 
courts, &o., to recorders’ 
courts. 

Jurisdiction of mayors’ courts, 
&o., transferred to recor- 
ders’ courts. 

Provisions as to recorders 

Forms and rules as to process 
to bo sent to Board for 
Affairs of India. 


t,oans by British subjects to 
native princes. 

Report by law officers . 

Jurisdiction of courts of re- 
quest. . 


Remarks. 


Reproduced by s. 108. See 
note to 21 Geo. Ill, c. 70, 
s. 17, supra. 

/ Not reproduced. Corre- 
sponding provisions in 21 
j Geo. Ill, 0. 70, B. 19, as to 
. the Supreme Court, Cal- 
cutta, repealed by Indian 
Act XIV of 1 870 and S. L. R . 
^ Act, 1892. 

Not reproduced. Superseded 
by Indian Act XVIII of 
1850. 

Not reproduced. Correspond- 
ing provisions in 21 Geo. Ill, 
c. 70, Bs. 25, 26, as to the 
Supreme Court at Calcutta, 
repealed by Indian Act XIV 
of iS7oandS.L.R. Act, 1892. 


Repealed, Indian Act XIV 
of 1870, S. L. R. Act, 1892. 


Not reproduced. Correspond- 
ing provisions as to Calcutta 
Court repealed by Indian Act 
XIV of 1870 and S. L. B. 
Act, 1892. 

Reproduced by s. 118. 

Not reproduced. Does not 
require specific enactment. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 
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GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter. 

Title and Short Contents. 

Remarks. 

39&40 
Goo. Ill, 

0. 79, S. I. 

The Govemment of India 
Act, 1800 . 

Power of directors of East 
India Company to ninrortion 
territories, revenues, and 
civil servants between Gov- 
ernments of Madras, Bom- 
bay, and Bengal. 

Not reproduced. As to terri- 
tories, superseded by 24 
& 25 Viet. e. 67, s. 47, and 
28 & 29 Viet. c. 17, ss. 4, 5. 
See s. 57. 

S. 2 . 

Constitution, powers, and 
jurisdiction of Supreme 
Court, Madras. 

Not reproduced. Sec note to 
13 Goo. Ill, c. 63, S3. 13, 14, 
supra. 

a. 3 - 

Exemption of Governor of 
Madras and Governor- 
General and tbeir councils 
from jurisdiction of Su- 
preme Court. 

Reproduced by s. 105. 

a. 4. 

Transfer of records to Supremo 
Court. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

8.5. 

Transfer of jurisdiction of 
Supreme Court. 

Sec note to 13 Geo. Ill, 0. 63, 
ss. 13, 14, supra. Repealed 
in part, S. L. R. Act, 1892. 

B. ( 3 . 

Salaries of Madras judges 

Repealed, S. L. R. Act, 1892. 

a.;. 

Salaries of Madras judges to 
be in place of perquisites. 

Not expressly reproduced. 
Covered by s. 99. 

a. 8. 

Allowances to Madras judges 

Rei)calcd in piart, S. L. R. Act, 
1892. Superseded by 24 & 
25 Viet. c. 104, s. C. 

a. 9. 

Salaries of judges of supreme 
courts at Calcutta and Ma- 
dras, and Recorder of Bom- 
bay, to cease on judge leav- 
ing India. 

Not reproduced. Salaries and 
allowances of high court 
judges arc now fixed by the 
Scci’etary of State under 24 
& 25 Viet. c. 104, s. 6. 

8. 10. 

Vacancy in ofiice of Recorder 
of Bombay. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

8. 11. 

Power of Governor of Madras 
in Council to make regula- 
tions. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, i89|j 

8. 12. 

Absence of Governor-General 
or Governor from his coun- 
cU. 

Reproduced as to governors 
by s. S3. Repealed as to 
Govcrnor-Gcnoral, S. L. R, 
Aot, 1892. 
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tuid 

ChupUr. 

10 A. 40 
Geo. Jll, 
C. 79, 8. 12 
(coiitiuved). 

ss. 


B. i;. 

ss. iS, 19. 

s. 20. 

ss. 21, 22. 

as. 23, 24, 
s. 25, 


S3 Geo. Ill, 
c- 155 . 

BS. 1-3’. 

sa- 33-39. 

as. 40, 41. 
s. 4J. 

s. 43. 

sa. 44-48. 
8.49. 

a. 50. 


7’ille and Hlutrl Contenls. 


Saving of Governor-General’s 
power to appoint a vice- 
pre.si<lent. 


Courts of request . 

Corporal punishment 

Local extent of jimisdiction 
of Supremo Court, Calcutta. 

Grant of lettera of administra- 
tion. 

Insolvent debtors . 

Power to appoint judges of 
.supreme courts at Calcutta, 
Madras, and Boinhay, ooni- 
miBsioners of ))rizo. 

The Sast India Company 
Act, 1813 . 


Control of India Board over 
colleges and seminaries in 
India. 

Provision to be made for pub- 
lic education. 


Silanes of bishops and arch- 
deacons. 

Such salaries when to com- 
mence and cease. 

Such salaries to bo in lieu of 

fees, &c. 


littnarhs. 


Not reproduced. This power 
was conferred by 33 Geo. Ill, 
c. 52, H. 53, which was re- 
pealed hy 2 & 3 Geo. V, c. 6, 
s. (. 

Repealed, 9 Geo. IV, c. 74, 
.s. 1 2 fi, which ST’otion is itself 
repealed hy S. L. E. Act, 
iS 73 . 

Rc])ciiled, Indian Act XIV of 
1870, S. L. E. Act, 1892. 

Eepealed, Indian Act XIV of 
1870, S. L. B. Act, 1S92. 

Saved hy B. 101 (1). Eepealed 
in part, S. L. E. Act, 1892. 

Eepealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Eepealed, Indian Act XIV of 
1870, S. L. B. Act, 1892. 

Eepealed by Prize Courts Act, 
1894 {56 & 57 Viet. 0. 39). 


Eiq’caled, S. L. R. Act, 1873. 
Repealed, S. L. E. Act, 1874. 
Repealed, S. L. R. Act, 1873. 

Omitted as having been 
madu unnecessary by al- 
teration of circumstances. 

/ 

Repealed, S. L. R. Act, 1S73. 

j Not repwoduced. These sala- 
i-ic - may now be fixed and 
ul -■ ' by the Secretary 
ol ,;ider 43 Viet, 

e. 3, ' '• notes on 

s. Ilj. 
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[CH. 


Session and 
Chapter. 

Title and Short Contents. 

Semarls. 

S3 Geo. III. 
c. 155, 
as. 51, 52. 

.Jurisdiction of Bishop of Cal- 
cutta. 

Reproduced by s. no. Ss. 51 
and 52 extended to bishops 
of Madras and Bombay, and 
s. 52 verbally amended by 
3 & 4 Will. IV, e. 85, ss. 92, 
93 - 

a. 53 - 

Countersignature of ecclesias- 
tical letters patent for Cal- 
cutta, Madras, or Bombas'. 

Not reproduced. Superseded 
by 47 & 48 Viet. c. 30 (Great 
Seal Act, 1S84). 

as. 54-78. 



Repealed. S. L. R. Act, 1873. 

a. 79. 

Signature of proceedinga b}' 
the chief secretary or the 
principal secretary of the 
department. 

Amended by Indian Act II of 
1834. Kcproduced by as. 43 

(I). 54 (')■ 

aa. 80, 81. 



Repealed, S. B. R. Act, 1873. 

a. 82. 

Residence required to qualify 
civil servants for appoint- 
ments exceeding in value 
£1,500 per annum. 

Not reproduced. Virtually re- 
pealed by 24 & 25 Viet. 
0. 54, 3. 7. 

a. 83. 



Repealed, S. L. R. Act, 1873. 

a. 84. 

Absence of militaiy officers for 
five years. 

Not roprodiicod. Seo note on 
33 Geo. Ill, c. 52, H. 70. 

a. 85. 

Precedence of civil servants 
returning after five years’ 
absence. 

Omitted as having been super- 
seded by rules of service. 

a. 86. 

Precedence of civil servants . 

Omitted on the same ground. 
S. 56 of 33 Geo. Ill, 0. 52, 
which this section amends, 
has been repealed by 24 & 25 
Viet. c. 54, s. 7. 

. 87. 88. 



Repealed, S. Ij. R. Act, 1873* 

a. 89. 

Salaries of governor-general, 
governors of Madras and 
Bombay, memhcis of coun- 
cil, and judges of high 
courts, to commence on 
their taking upon them- 
selves the execution of their 
office. 

Allowances for equipment and 
voyage. 

Reproduced by a. 8o (3). 

Repealed by 43 Viet. c. 43, s. 5. 
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and 

Vluqjler. 

Title and Short ConierUs. 

53 Geo. Ill, 
c. 15s, 
ss. 90-92. 


S.93. 

Superannuation allowances of 
East India Company’s ser- 
vants in England. 

3.94. 

Account of such allowances to 
be laid before I’arliament. 

s. 95 . 


s. 96. 

Power of Oovcrnor-Gcncml in 
Council, and the Governors 
of Madras and Bombay in 
Council, to make articles of 
war for native officers and 
soldiers. 

fl 3 . 97-1 10, 


B. III. 

Power of advooatos-general 
at Calcutta, Madras, Bom- 
bay, and Prince of Wales 
Island, to file informations 
for debts due to Crown. 

ss. II2-I22, 



s. 123. 

. 

a. 124. 


s. T25. 



55 Goo. Ill, 
C. 84, S. I. 

The Indian Presidency 
Towns Act, 1815 . 

Power to extend limits of 
presidency towns. 

4 Geo. IV, 
c. 71. 

The Indian Bishops and 
Courts Act, 1823 . 

68. I, 2 . 



B. 3. 

Pensions to bishops and arch- 
deacons. 


Remarks. 


Ecpenled, S. L. B. Act, 1873. 


Spent. 


Repealed, S. L. B. Act, 1873. 

Not reproduced. As to 
Governor-General in Conn- 
ell superseded by 3 & 4 Will. 
IV,o.8s,s. 7 3, ond not saved 
by 24 & 25 Viet. c. 67, s. 22; 
.2E to Madras and Bombay 
supcisoded by 24 & 25 Viet 
c. 67, ss. 42, 43. 

Bepoolcd, S. h. B. Act, 1890. 

Reproduced by a. 109. 


Repealed, S. L. R. Act, 1873. 
Repealed, S. L. B. Act, 1874. 
Repealed, S. L. B. Act, 1890. 
Repealed, S. L. B. Act, 1873. 


Reproduced by s. 59. Residue 
of Act repealed, S.L.B. Act, 
1873. 


Repealed, S. L. B. Aet, 1873. 

Not roprodueod. See note (&) 
on s, 1 1 3. Repealed as to 
archdeacons by 43 Viot. 0. 3, 
s. S. 


1691 


X 
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[CH, 


Semon nvd 
Chapter. 

Title ayid Shot tConlenU. \ 

4 Geo. IV, 

0. 71, s. 4. 

1 

Etcsidcncc as cliapLun to count 
for pension as arckdcacon. 

s. 5. 

House to be provided for 
Bishop of Calcutta. 

Expenses of visitations of 
Bishop of Calcutta. j 

S.6. 

Power of Bishop of Calcutta 
to admit to holy orders. 

s. 7. 

Constitution, powers, and 
jurisdiction of Supreme 
Court, Bombay. 

Exemption of Governor of 
Bombay and his council, 
and Governor-General from 
jurisdiction of the court. 

ss. 8-10. 



6. IT. 

Salaries of judges when to 
commence. 

Such salaries to bo in lieu of 
fees, &c. 

ss. 12, 13. 



B8. 14-16. 


a, 17. 

Powers of Supreme Courts, 
Madras and Bombay. 

s. 18. 

• •«••• 

6 Geo. IV, 
0. 8s, 

The Indian Salaries 
and Pensions Act, 1825. 

B3. 1-3. 



a. 4. 

Salaries of judges of Sax>reme 
Courts, Madras and Bom- 
bay. 

B. 5 

Payments where judge of Su- 
preme Court, Recorder of 
Prince of Wales Island, or 
Bishop of Calcutta, dies on 
voyage to India, &o. 


Hcmnrl'S. 


Not reiwoducod. Unnecessary, 
in view of the Secretary of 
State's power under 43 Viot. 
n- 3i s- 3. to fix allowances. 

1 Reproduced by B. 113, Ex- 
j tended to BKhops of Ma- 
f dra» and Bombay by 3 & 4 
) Will. IV, c. 8;, 8. 100. 

RcpiodiicLd by iii. 

Not reproduced. See note to 
13 Geo. Ill, c. G3, 83. 13, 
14, supra. 

Reproduced by s. 105. 


Repealed, S. L. B. Act, 1873, 

j Not reproduced. Suixsrseded 
or made unnecessary by 
Z4 & 25 Viol. c. 104, 8. 6. 

Repealed, S. L. R. Act, 1890. 

Repealed, ,S. L. B. Act, 1873. 

Not repiodiued. Sec note to 
13 Gen. Ill, C. 03, ss. 13, 
14, supra. 

Repealed, S. L. R. Act, 1873. 

I 

Repealed, S. U. R. Act, 1890. 

Not repiroduccd. Superseded 
by 34 & 25 Viot. 0. 104, B. 6 . 

Reproduced in part by s. 1 1 3- 
Repealed, as to Recorder TO 
Prince of Wales Island, by 
S. L. E. Act, 1878. 

Made uniieecss.u’y in part by 
24 & 25 Viet. 0. 104, 8. 6, and 
43 Viot. 0. 3, s. 3* 
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liuiiiuit and 
Chapter. 

6 CJi-o. IV. 
0. 85, 

33. 6-14. 

3. 15. 

33. 16-21. 

7 Geo. IV, 
c. 56, 

3. 3. 

3 & 4 Will. 
IV, 0. 85, 

S3. I, 2. 


a. 3-18. 

3. 19. 
. 20-24. 

3. 25. 

S. 30. 


3 . 37. 
3. 38. 


Title and Short Contents, 


Pension of Bisliop of Calcatta. 


The East India Officers’ 
Act, 1626. 

Payments to representatives 
of deceased ofllccrs. 

The Government of India 
Act, 1833. 

Continuanoe of powers, &e., of 
East India Company till 
April 30, 1834. 

Property of Company to be 
held in trust for Crown. 


Control of Commissioners over 
acts of East India Company. 

Communication of secret or- 
ders to India. 


Presidency of Fort William to 
be divided into two presa- 
dencios (Bengal and Agra). 


Power to declare limits of 


Itemarks. 


Repealed, S. L. B. Act, 1890. 
Not reproduced. See note (6) 
on 8. 1 13. 

Repealed, S. L. B. Act, 1890. 


Reproduced by s. 82 (4). Ss. 1 
and 2 and residue of Act 
icpealed, S. L. B. Act, 1873. 

Not reproduced. Spent. 

Not reproduced. Superseded 
by 21 & 22 Viet. e. 106, 
ss. I, 2. 

Repealed, S. L. B. Act, 1874. 

Repealed, S. h. B. Act, 1890. 

Repealed, S. L. R. Act, 1874, 

Reproduced by s. 2 (2). 

ReiJcalcd, S. L. R. Act, 1874. 

Reproduced by s. 14 (i). 
Amended by 2t Sc 22 Viet, 
c. 106, s. 27. 

Repealed, S. L. R. Act, 1S74. 

Not reproduced. This pro- 
vision was suspended by 5 St 
6 Will. IV, 0. 52, s. I, and 16 
& 17 Viet. 0. 95, s. 15, and 
remained in suspension un- 
til used in 1912 for the 
establishment of a Governor 
in Council for Bengal. It 
had previously been treated 
as practically superseded by 
the appointmentof alieuten- 
ant-governor for the North- 
Western Provinces under 5 St 
6 Will. IV, 0. S2> 8. 2. 

Not reproduced. Virt. rep. by 
28 St 29 Viet. c. 17, 88. 4, 5. 


Y 2 
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[CH. 


Ses/tio« mid 
Chapter. 


3 & 4 Will. 
IV, c. 8s, 
s. 39. 

s. 40. 

BS. 41, 42. 
BS. 43, 44. 

B. 45. 


8. 46. 

8.47. 

B. 48. 


S.49. 

B. 50. 
B. SI. 


Title and Short Contents. 


Govornmont of India by Gov- 
ernor-General in Council. 


LawB made by Governor- 
General in Council — 
to have aame force in 
India as Acts of Parlia- 
ment. 

to bo judicially noticed by 
Indian courts. 

need not be registered . 

Restrictions on legislation 
affecting high courts. 

Rules for procedure of Gover- 
nor-General in Council. 

Quorum of Governor-Gcncrars 
legislative council. 

Quorum of Governor-Gcncrars 
executive council. 

Equality of votes in — 

Govemor-Goneral’s execu- 
tive council. 

Governor-General’s legis- 
lative council. 


Saving of power of Parlia- 
ment — 

to legislate for India 
to control Govemor-Gene-j 
ral in CounciL 


Jlemarhs. 


Reproduced by s. 36. The 
provision as to control of 
the revenues of India is 
amended by 21 & 22 Viet. 
0. loC, s. 41. 

Repealed, 24 & 25 Viet. c. 67, 

B. 2. 

Repealed, S. L. R. Act, 1874. 
Repealed, 24 & 23 Viet. c. 67, 

B. 2 . 


Not reproduced. There is no 
such provision in 24 & 23 
Viet. c. 67. 

Not reproduced. Superseded 
as to laws in force in British 
India by Indian Act I of 
1872, s. S7. 

Not reproduced. Spent. 

Reproduced by s. 63 {3). This 
restriction is kept in force 
by 24 & 23 Vicl. 0. 67, B. 22. 

Not reproduced. Superseded 
by 24 & 25 I'iot. e. 67, 
BS. 8, iR. 

Repealed bj' S. L. R. Act, 1890. 

Reproduced by s. 42 (2). 


Reproduced by s. 44 (i). 

Not roiiroduoed. Superseded 
by 24 & 23 Viet. 0. 67, s. 15. 

Repealed, 33 & 34 Viet. c. 3,8.4. 

Repealed, 24 & 23 Viet. e. 67, 
B. 2. 


Reproduced by ss. 63, 121. 
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Heision and 
('knpter. 

Title and Short Contents. 

3 & 4 Will. 
IV, 0. 85, 

B. SI 

(eoniimied). 

Laws made by Governor- j 
General in Council to be 
laid before Parliament. 

R. $ 2 , 

Rnaclments relating to Gover- 
nor-General of Bengal to 
apply to Governor-Gencrid 
of India. 

S"- 53 - 55 - 



a. 5^). 

Government of Bengal by 
tlorernor in Council. 


Government of Madras and 
Bombay by Governors in 
Council. 

Number of members of council 
at Madras and Bombay. 


Government of Agra 


Govci'nor-Gcner.rl to bo Gover- 
nor of Bengal. 

s. 57. 

Power to revoke or suspend 
appointment of councils. 
Power to reduce number of 
members of oouncil. 

s. 58. 


3 . 59 . 

( 

Powers of Governor where 
there is no council. 

Powers of Governor in Council. 

, Bights, &c., of Governors and 
members of their councils. 

Legislation by Governors in 
Council. 

Sanction required to creation 
of olhoo or grant of salary. 

s. 60. 



Semarks. 


Not reproduced. This pro- 
vision does not appear to 
apjily to laws made under 
24 & 25 Viet. e. 67. Spent. 

Eoprodiired not in express 
terms, but by langUtige of 
Digest. 

llcpcalcd, S. L. B. Act, 1874. 

Not rcj)roduccd. The power 
to appoint a Governor in 
Oouncil for Bengal was exer- 
cised in 1912. 

Ucproduccd hy s. 50 (i). 


Viitnally repealed by 9 Edw. 
VII, 0. 4, s. 2. Not repro- 
duced. 

Not reproduced. There is no 
Presidency of Agra. See 
note to 3 & 4 Will. IV, 0. 85, 
B. 38, supra. 

Eepoalcd, S. L. B. Act, 1890. 

Reproduced by s. 50 (3). 

Virtually repealed by 9 Edw. 
VII, c. 4, s. 2. See s. 51 (2). 

Repealed, S. L. B. Act, 1874. 

Reproduced by s. 50. 

\ Not reproduced. A Governor 
[ in Council for Bengal was 
I appointed in 1912. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 42. 
Not reproduced. See s. 49. 


Bopoaled, S. L. B. Act, 1874. 
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GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter. 

3 & 4 wai. 

IV, c. 8s, 
s. Ci. 


S. f)2. 


s. 63. 


8. 64. 

8 . 65 


s. 66. 


Title and Short Contents. 


Fowci' of directors to make 
provisional appointments to 
any office, subject, in cer- 
tain cases, to approval of 
Crown. 

Member of eouncil to fill 
vacancy in office of Gover- 
not-Gencral. 


Remarks. 


Vacancy in office of Governor 
to be supplied by member of 
council, or (if no council) by 
sccretaiy. 


Authority of Governor-Gene- 
ral in Council over certain 
local Governments. 


s. 67. 

S.68. 

B. 69. 
s. 70. 


Powers of Governors of Ma 
dras, Bombay, [and Agra] 
not suspended by vmit of 
Governor-General. 

Governors iu Couneil to keep 
Governor-General in Council 
informed of their proceedings. 


Repealed, as to members of 
Governor-General’s council, 
by 24 & 25 Viol. c. 67, 8. 2. 
Itcjirodueed. so far ns in 
force, by s. .S^ 

Rejirodiieed by s. 85 (4), {5). 
S. 62 is snpeisedcd by 24 Sc 
25 Viet. 0. 67, 8. 50, which 
provides for the Governor 
of Madras or Bombay acting 
as Governor-General, but 
the seelion is still in force 
with respect to the interval 
before tlie arrival of the 
governor (sec 24 & 25 Viet. 
0.67,8.51). S. 02 is modified 
by 9 Edw. VII, 0. 4, 8. 4, 
and repealed in part by 2 
& 3 Goo. V, 0. 6, s. 4. 

Reproduced by s. 86 (1), {2). 
Repealed, ns to Coraman- 
der-in-Chief, by 56 & 57 
Viet. c. 62. Modified by 
9 Edw. VII, c. 4, 8. 4. 

Repealed, S. L. R. Act, 1890. 

Reproduced by s. 49 (i). 


Rcjicalcd, 24 & 35 Viet. 0. 67, 
B. 2 . 

Reproduced by s. 49 (4). 


Reproduced by e. 49 (i). 


Repealed, S. L. R. Act, 1890. 

Repealed, 24 & 25 Viet. c. 67, 

B. 2. 



Ill] DIGEST OF STATUTORY ENACTMENTS 327 


and 

Chapter. 

and jS7iort ContenU, 

Eemarlca. 

3 & 4 Will. 
IV, 0. 85, 
s. 71. 

New Presidency of Agra not to 
affect promotion of officcis. 

Repealed by 2 & 3 Geo. V, 
0. 6, s. 4. 

s. 


Repealed, S. L. R. Act, 1874. 

ft- 73 - 

Power to ms'ikc* avUclos of war. 
Jiiilioiitl notice to i>o Uikcn of 
such aiticlcii. 

Saving of prior laws until , 
articles made. 

Reproduced by s. 63 (i) (c). 
Not reproduced. Suijersedod, 
ns to British India, by In- 
dian Act I of 1872, B. S 7 - 
Expired. Articles of war 
made by Indian Acts V of 
1869 and VIII of 1911. 

s. 74. 

1 Removal of otliccrs by Crown. 

Repealed as to counter -signa- 


B. ( Ramoral of ofSeczs by dizec- 
lois of East India Company. 
Proviso as to offioors appointed 
by Crown on default of 
dirootora, 

s. 76. Salaries of Govornor-Gonoral, 
governor, and members of 
their councils. 


Governor-Gcnernl, governors, 
and members of eounoil not 
to accept gifts ; or to carry 
on trade. 

Expenses of cq_uipment and 
voyage, &o. 

8,77.1 Salary of govomor-genoral, 
r governors, and members of 
their councils to be reduced 
by amount of any pension, 
&c., received by them. 

s. 78. 1 Power to make regulations as 
to patronage. 


by S. L. R. Act, 1890. Re- 
produced by s. 21 (j). 

Heproduoed by «. 2r (3). 

Repealed, 8. L. R. Act, 1890. 


Virtually repealed as to salaries 
of members of tbo Gover- 
nor-General’s council by 
24 & 25 Viet. c. 67, 3. 4. 

The salaries of the Governors 
of Madras and Bombay, and 
of members of council, have 
since been fixed by the 
Secretary of State. 

Reproduced by s. 117 (4), (s). 


Repealed by 43 Viet. 0. 3 . s- 5 - 
Reproduced by s. 80. 


Amended by 21 S; 22 Viot.c. 106, 

B. 30. Bieproduced by s. 90. 



GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter. 


Title and Short Contents. 


Remarks. 


3 & 4 Will. 

IV, c. 85. U governor-general, &c., re- 1 
g, jg, turns to Europe his office 
vacated. 

Resignation of office hy gover- 
nor-general, &c. 

•Salary and allowances to cease 
from dale of de|iarliirc or 
resignation. 

•Salary and allonances not 
payahlo during .ihscnce. 

Payment of salaries and allow- 
ances to representatives. 

B. So. Disohcdieiioo and breach ol 
duty. 


Reproduced by s. 82. See 
note on 33 fleo. Tlf, c. 52, 
s. 37 - 


Reproduced by s. 82 (4). 


Reproduced by s. 117 (2), (3). 


ss. Si-83. 


B . 84. Laws to bo made against illicit 
entry or rcsidonoo. 


a. 86. Power to hold land 


Repealed, S. L. R. Act, 1890. 

Not rcju’oduccd. This direc- 
tion lias been observed. See 
Indun Act III of 1864. 

Repealed, S. L. R. Act, 1890. 

Superseded by Indian Act IV 
of 1837. 


s. 87. No disabilities in respect of 
religion, colour, or place of 
birth. 

s. 88. Laws to be mado for mitigat- 
ing and abolishing slavery. 


s. 89. Salaries of Bishops of Madras 
and Bombay. 


Reproduced by s. 91. 


Not reproduced. This direc- 
tion has been observed by 
the ])assing of Indian AetV 
of 1843. Repealed, as to 
U. K., iS. L. R. Act, 1888. 

Superseded by 43 Viet. 0. 3, 
B. 3 . 


s. 90. Salaries of Bishops of Madras 
and Bombay to be in lieu of 
fees. 

8.91. Expenses of equipment and 
voyage. 

a. 92. Jurisdiction of Bishops of 
Madras and Bombay. 


Reproduced by s. II 3 - 


Not reproduced. Repealed By 
43 Viet. 0. 3, s. 5. 

Reproduced by s. no. 
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Session and 
Chapter. 

3 & 4 wai. 

IV, 0. 85 , 
s. 93. 


s. OA- 


S. ()}. 
h. g(i. 


h. 9;. 


s. gS. 


a. 99. 


a. 100. 


8. 102. 


as. 103-107, 


, 108-111 
B. 1 12. 


Title and Short Contents. 


Power to fix and vary limits of 
dioceses of Calcutta, Ma- 
dras, and Bombay. 

Jurisdiction of bishops of Cal- 
cutta, Madra.s, and Bonilmy. 

Bishop of Caleiilta to l>c 
metropolitan. 

IBs jurisdiction 

Suporintondciice of archbishop. 

Subordination of bishops of 
Madras and Bombay. 


Payments where Bishop of ] 
Madi'as or Bombay dies on j 
voyage to Lidia, &c. 

Pensions of bishops 

Consecration of person re- 
sident in India appointed 
to bishopric of Calcutta, 
Madras, or Bombay. 

Visitations of bishops of Cal- 
cutta, Madras, and Bombay. 

Limitation to salary of aroh- 
tlcaoon. 

Limitation to expense to be 
ineurrod in respect of 
bishops and archdeacons. 

Chaplains of Church of Scot- 
land. 

Grants to other sects 

I ' ■ 


Government of St. Helena . 


Memarks. 


Beproduoed by s. no. 
Reproduced by s. no. 

Reproduced by a. no. 

Repealed, S. L. R. Act, 1890. 

Not reproduced. Bee note (b) 
on s. 113. 

Not expressly reproduced. See 
note (b) on s. 113. 

Not reproduced. Superseded 
by 43 Viet. 0. 3 . 8- 3 - 

Reproduced by s. 112. 

Reproduced by s. 113. 

' 

. Superseded by 43 Viet. 0. 3, 
B. 3. 

Reproduced by s. 115. 
Reproduced by s. 116. 

Repealed, 16 & 17 Viet. 0. 95, 
s. 36. 

Repealed, S. L. R. Act, 1874. 

Not reproduced. Left out- 
standing. 

Repealed, S. L. R. Act, 1874. 


Bfiibions ol hLshops 


BS. 113-117, 
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[CH. 


Sestionand 

Chapter. 

Title and Short Contents. 

1 

Remarks. 

5 & 6 Will. 
IV, c. 52, 

8. I. 

The India North-West Pro- 
1 Vinces^ Act, 1835 . 

Repealed, S. L. E. Act, 1890. 

a 2. 

1 

Power to apjioint a lieutenant- , 
governor for the North- j 
Weatcru Pro^ inccB. 
Qualification for that office . j 
Power to declare extent of that 
lieutenant-governor’s — j 

(1) territories . 

(2) authority . 

Not Tcprodiiectl. Spent. 

Reproduced by s. 55 (3). 

j Repealed, S. L. R. Act, 1890. 

7 Will. IV. 
& 1 Viot. 
C. 47 , 

BS. I, 2, 3. 

The India Offloere* Salaries 
Act, 1837 . 

Leave of absence . . . 1 

Hee 8. 82. Supeiseded in part 

1 by lO & 17 Vict. c. 95,B. 32. 

5 & 6 Viet 

0. 119, 

B. I. 

The Indian Bishops Act, 
1842 . 

Furlough of bishops 

Furlough allowances of bishope 

Not reproduced. Superseded 
by 34 & 35 Viot. c. 62. 

Not reproduced. Supotsedod 
by 43 Viot. 0. 3, s. 3. 

B. 3 . 

Second furlough of bishops . 

Not leproducod. Superseded 
by 34 & 35 Viet. e. 62. 

s. 3. 

Furlough allowance to but 
one bishop at a time. 

Not reproduced. Superseded 
by 34 & 35 Viot. 0. 62, and 
43 Viot. 0. 3, B. 3. 

B.4. 

Allowance to acting Bishop of 
Calcutta. 1 

Not reproduced. Superseded 
by 43 Viot. c. 3, s. 3. 

16 & 17 
Viot. e. 95, 

B. I. 

The Qoverninent of India 
Act, 1853 . 

Continuance of powers of East 
India Company. 

Repealed, S. L. R. Act, 1912. 

BS. 2-14. 



Repealed, S. L. R. Act, 1878. 

B. 15. 

Suspension of 3 & 4 WilL IV, 
c. 85, B. 38, as to divisien of I 
Bengal into two presidencies 
Continuance of 5 & 6 WilL IV, 
c. 52, B. 2, as to appoint- 
ment of a lieutenant-gover- 
nor of the North-Westoin 
' Provinces. 

Not reproduced^ See note to 
3 & 4 Will. IV, 0. 85, B. 
supra. B 

Not reproduced. See note to 
5 & 6 Will. IV, c. 52, s. 2, 
supra. 
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Session and 
Chapter. 

Title and Short Contenta. 

Bemarta. 

16 & 17 
Viot. 0. 95, 
s. 16. 

Power to declare that the 
Governor-General shall not 
ho Governor of Bengal. 

Power to appoint a governor 
of Bengal. 

(Vsscr of j)Ower to .appoint a 
dopuly-governor of Bengal. 

Power to appoint a lieulonant- 
govornor of Bengal. 

Servieo qualification for office 
of lieutenant-governor. 

Power to dcolaro and luuit 
authority of Jjeutenant- 
Goveruur of Bengal. 

Spent. See declaration made 
by notification of March 22, 
1912. 

Covered by s. 50. 

Bepealed, R. L. B. Act, 1892. 

Not reproduced. Spent. Gov- 
ernor substituted for lieu- 
tenant-governor in 1912. 

Reproduced by s. 55 (3). 

Be])caled by S. L. R. Aot, 1892. 

s. 1;. 

Potter to constitute one new 
prcaidenoy. 

Power to authorize the ap - 1 
pointincnt of a lieutenant- 
governor, and to declare the 1 
extent of his authority. 

Not rejirodiiccd. The power 
' of appointing a lieutenant- 
governor was oxcroiBed and 
exhausted by the appoint- 
t mont of a lieutenant-gov- 
' ornor of the Punjab in 1854. 

s. 18. 

. 

Eoircalcd, 28 & 29 Viet. 0. 17, 
B. 3. 

a. 19. 

Enactments as to existing 
presidencies to extend to 
new presidencies. 

Not reproduced. 

as. 20, 21. 


Bepealed, S. L. R. Act, 1878. 

as. 22-24. 



Repealed, 24 & 25 Viet. c. 67, 

8. 2. 

s. 25. 



Repealed, S. L. B. Act, 1878. 

s. 26. 

• 

Repealed, 24 & 25 Viot. 0. 67, 

B. 2. 

B. 27. 

Fines, forfeitures, and es- 
cheats to form part of the 
revenues of India. 

Disposal of escheats, &Q. 

Reproduced by s. 22 (3) (e), (d). 

Reproduced by s. 34. 
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[CH. 


Session and 
Chapter. 

Title and Short Conleiiis. 

Ecmarls. 

i6 & 17 
Viot. c. 95, 

8. 28. 

Power to ajj^oint commission- 
ers to report on reforms 
proposed by the Indian Law 
Commia3ioncr.s. 

Repealed, S. L. R, Act, 1892. 

38 . 29-31. 


Re]>e.alcd, S. L. R. Act, 1878. 

B. 32. 

Rognlationa as lo leave and 
furlough. 

Ivt'proflucod ])y s. Sg. 

SB. 33 , 34. 


Repciiled, S. L. R. Act, 1878. 

S- 35 - 

iSalarica of commandcr-in- 
chief in India and lieu- 
tenant-governors. 

Reproduced by s. 80. 

BS. 36-43. 



Repealed, S. L. R. Act, 1878. 

17 & 18 
Viet. c. 77, 

8. I. 

Tlie Government ot India 
Act, 1854 . 

Authority for passing letters 
patent under tho Great Seal 
Counter-signature of warrants 
under tho Royal Sign Manual 

1 Rei)enled us lo U. K., 
1 S. L. R. Act, 1893. 

8 . 2 . 



Repealed, S. L. R. Act, 1878. 

8. 3. 

Power to take territory under 
immediate authority and 
management of tho Gover- 
nor-General in Council. 
iSaving as to laws . 

Reproduced by s. 56. 

Reproduced by s. 58. Affected 
by 2 & 3 Geo. V, e. 6, s. 3. 

8.4. 

Power to declare authority 
of Governor, &c., of Bengal 
and the North-Western Pro- 
vinces. 

Reproduced by s. 56. 

8. 5. 

Powers as to Bengal not tr.ms- 
forrod to Lieutcnniit-Gover- 
nor of Bengal or North- 
Western Provinces to vest in 
Governor-General in Coun- 
cil. 

Governor-General of India to 
be no longer Governor of 
Bengal. 

' 

Not reproduced. See 2 is 3 
y Geo. V, c. 6, 8. I, as to 
present BSngal. 

s. 6. 


Repealed, S. L. R, Act, 1878. 

8.7. 

Dehnition of ‘India’ . 

See definitions in s. 124. 
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sw'oji and 
(Jhapicr. 

17 & iS 
Viet. c. 77, 
s. 8. I 

21 & 22 
Viet. c. ro6, 
s. I. 

s. 2. 

I 

I 

s. 3- 


s. 4. 


8 . 5. 
8 . 6 - 

s. 

8. S. 
8. 9. 
8 . 10 . 

8. II. 


8 . 12 . 

8. 13. 


Title (ind SliortCnnIrnlii. | Remarks. 

I 

Act to bo constnicd with 16 ' Not rcjiroiUiced. 

& 17 Viet. c. 95. I 

The Government of India } 

Act, 1858. I 

Tranafor of go\cinmcni of Not reprodncccl. Spent; ace 
India to the Crown. 1 s. i. 

Definition of ‘ Indi.i, ’ . . Sec dofinitionH in 8. 124. 

Government of India bj' the Reproduced by s. 1. 

Crown. I 

Eovonnea of India . . . | Eoproduocd by s. 22 (i), (2). 

Secretary of Stale to c.vcrci8c L 
powers of Eaot India Com- 
pany. . ( Reproduced by s. 2. 

Counter-signatures of war- J 
rants. 

Number of Secretaries and | Amended by 27 &, 28 Viet. 

■Undor-Secrotarics of State j c. 34. Left outstanding. 

, who may sit in House of 
I Commons. 

I 

Repealed, S. L. R. Act, 1878. 

^ Salary of Secretary of State Reproduced by s. 2 (4). 

I and Under-Sccrctaries. I 

' I 

Number of mem ben of Conn- Amended by 7 Edw. VII, 
eil of India. I 0. 35, 8. i. Reprodneed by 

, I s- 3 (I)- 

First members of council . | Repealed, S. L. R. Act, 1878. 

Vacancies in council . . |R epcalcd, S. L. R. Act, 1892. 

Not less than nine members ' Reproduced by 8. 3 (3). 

of the council to have Amended by 7 Edw. VII, 
resided in British India. 0. 33, s. 2. 

llcrabom of council to hold , Not reproduced. Superseded 
office during good bcha- by 32 & 33 Viet. 0. 97, s. 2, 
viour. as amended by 7 Edw. VII, 

0. 35, B. 4. 

ifcmovol of member on ad- Reproduced by 8. 3 (8). 
dress of Parliament. 

Scat in council disqualifica- Reproduced by s. 4. 
tion for Parliament. 

Salary of members of council. Reproduced by 8.3(9). Amen- 
I dedbyyBdw. VII, 0.33,8.3. 
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[CH. 


Session and 
Chapter. 


Tide and Short Contents, 


21 & 22 
Viot. 0. io6. 


s. 14. 


Ermu) l;s. 


Repealed, 32 A: 33 Viet. 0.97, 
a. 5, which section is re- 
pealed by S. L. R. Act, 1883. 


as. 15, 16. 


Establishment of Secretary of 
State. 


Reproduced by a. 18. 


8. 17. (Jomponaation to officers . Repealed, S. L. R. Act, 1878. 

s. 18. Superannuation allow.xncc to Not reproduced. Spent, 
officers transfoircd from 
home establiahmcnt of East 
India Company to Secretary 
of State’s establishment. 

Superannuation allowance to Reproduced bys. 19, Amended 
officers appointed on Scere- by I & 2 Geo. V, 0. 25, 
taryofStatc’scstablishmcnt. s. i. 


s. 19. 


Duties of Council of India 
Signature and address 
orders, &c. 


. Reproduced by s. 6. 
of Reproduced by a. 15. 


s. 20. 


Committees of council, &c. 


Rcinoduocd by s. ii. 


s. 21. 

B. 22. 


President and Vioo-iiresident Reproduced by s. 8 (i), (2). 
of council. ^ 

Quomm of Council . . ^ Reiiioduced by .s. 7 (i). 

Who to preside at meetings . Ropioduccd by s. 8 (3). 
Council may act notwith- Reproduced by s 7 {2). 

standing vacancy. ' 

Meetings, when to be held . Reproduced by s. 9. 


B. 23. 
ss. 24, 25. 


Procedure at meetings . . Reproduced by .s. 10. 

I 

Submission of orders to coun- Reproduced by s. 1 2. 
cil and record of ox>inions. 


s. 26. 
s. 27. 

B. 28. 
B. 29. 


Provision for cases of urgency. Reproduced by s. 13. 

Communication of secret or- Rc])roduccd bys. 14(1). 
ders to India. | 

Secret dispatches to England. Reproduced by s. 14 {2). 


Appointment by Crown of — 
Governor-general 
Fourth ordinary member 
of governor - gcncml’s 
council. 

Governors of xircsidcncics. 

Advocates general . 


Reproduced by s. 37. 
Repealed, S. L. R. Act, iSyTJ. 


Rcijroduood by s. So (2). 
Reproduced by s. I09. 
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Session and 
Chapter. 


Title and Short Contents. \ 


Remarks. 


21 & 1 

Viet. c. 106, Aiipoinfmonl of niembora of Ecpoaled, S. L. B. Act, 1878. 

s. 29 couiicila of governor-gone- 1 

(continued). ral and governors. 1 

Appointment of lieutenant- Reproduced by s. 55 (2). 
governors. 


s. 30. Begulations as to the making Reproduced by s. go. 
of appointments in India. | 

Power to restore officers bus- Not reproduced, 
pended or removed. 1 


s. 31. ! ' Repealed, S. L. B. Act, 1878. 

I I 

a. 32. Begulations for admission to Reproduced by s. 92. 
j eoveuanted civil service. | 

s. 33. Cadctsliips and other appoint- . Reproduced in substance by 
ments. I s. 20 (l). 


Regulations for admission to Spent, 
oadetships. ^ 


«. 34- 

s. 35. I Seleotion for cadetships 
s. 36. 


I 


Mode of making nominations 
for cadetships. 


Reproduced in substance by 
s. 20 (1). 

Not reproduced. Virtually 
repealed by abolition of 
Indian Army. 


s. 37- 


s. 3S. 


s. 39. 


s. 40. 


Regulations ns to appoint- Reproduced by s. 20 (2). 
ments and admission to scr- 


Removiil of officers by Crown Reproduced lij- s. 21 (2). 
to be communicated to 1 
Soorctai’y of State in 
Council. 


Not reproduced. Spent. 


I’ropcrty, &o., of East India 
Company — 

To vest in Crown 

To bo applied for purposes | Reproduced by s. 22 (i), 
of government of India. 

^owor of Secretary of State — 

(1) To sell, mortgage, and | Reproduced by s. 31. 
buy property. 

(2) To make contracts . | Reproduced by s. 32 (i). 
Reproduced by s. 23. 


s. 41. 


Control of Secretary of Stato 
over revenues of Indio. 
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8,42. ^ Application of revenues. . ' 
j Money vested in Crown or ac- 

I eruing from properly to be Reproduced by s. 22 (4). 

I applied in aid of revenues. 

s. 43. i Aecount of Secretary of State Amended by 22 & 23 Viet. 

in Couneii with Bank. e. 41, s. 3. and 26 & 27 Viet. 

c. 73, s. 16. llejiroduced by 
s. 25. 

8. 44 Repealed, >S. L. R. Act, 1878. 

B. 45. Stock accounts to be opened at Not reproduced. Spent. 
Bank. 

Every such account to be a Reproduced by p. 35 (6). 
public account. 

®‘ 46 -j Repealed, S. L. R. Act, 1878. 

B. 47. I Powers of Secretary of State Reproduced ))y s. 32. 

I as to sale and purchase of 
I stock, 


8. 48. I Disposal of other securities . 

I 

8. 49. j Exercise of borrowing powera. 
8. 50. Forgery of bonds . 


Reproduced by s. 27. 
Rci)roduccd by s. 28. 
Repealed, S. L. R. Act, 1893. 


8. 51. System of issuing warrants Not reproduced. Superseded 
for payment. by Order in t'mineil of 

August 27, i.8f)i>. 

8.52. Audit of Indian accounts . Reproduced by s. 30. 

8. 53. j Accounts to bo annually laid Reproduced liy s. 29. 

, before Farliamcnt. 


8. 54- Communication to Parliament Reproduced bj' s. 16. 
of orders for commencing 
I hostilities. ^ 

8. 55. I Expenses of military oiicra- ^ Reproduced by s. 24. 
tions beyond the frontier. 

8. 56. MUitary and naval forces of Not reproduced. 

East India Company trans- 
ferred to the Crown. 

8. 57, Indian forces of Crown . . Not rcjmoduccd. SupcrsodBl 

by 23 & 24 Viet. 0. ICX). 

8. 58. Servants of East India Com- Not reproduced, 
pany transferred to the 
Crown. I 
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Title and Short Contents. I Semarks. 


21 k 22 
Viof. u. 100. 

s. 59, Orders of East India Com - 1 Reproduced by s. 123. 
paiiy. I 

s. f)0. ( 'osacr of functions of pro- 
priclors and dii'oclois of 
East ludia Company. 


S. f.i . Board of Control abolished . | ' Reix;alcd. S. L. R. Act, 1892. 

I 

3. 6 j. Records, Sec., of East India 
I Company to be delivered to 
I Secretary of Stale in Coun- 
cil. I 


s. 63. 


Exercise of pon ers of gover- ' 
nor-gcneral before toking 
scat in council. 1 


Reproduced by s. 84. 


s. 64. Existing provisions to be Not expressly reproduced. See 
' applicable to Secretary of general saving in s. 121. 
State in Council, &o. 


s. 63. Rights and liabilities of the 
, Secretary of State in Ooun- 
! cil. 

s. 66. ' 

s. 67. Troalics, liabilities, and con- 
j tracts of East India Com- 
! pany. 


Reproduced by a. 35. 


Repealed, S. L. R. Act, 1878. 
Reproduced by s, 123. 


s. 6S. 


a.s. 69, 70. 


Secretary of Stale .and Conn - 1 Reproduced by s. 3 3 (4). 
oil of Indi.r not personally | 
liable. ! 

Ilepenlcd, S. L. R. Act, 1878. 


s. 71. E.ast India Coiiip.any not to be Not reproduced. Ea.st India 
) liable in icspcct of claims Comp.uiy ilissolvcd. 
arising out of covenants 
made before Act. 


8S. 72, 73 Roiroalod, S. L. R. Act, 1878. 

s. 74. I Commencement of Act . . | Rcx)calcd, S. L. R. Act, 1892. 

B. 75 Bex>calcd, S. L. R. Act, 1878. 

& 23 The Qovernmout of India ‘ 

Viet. c. 41, Act, 1850 . 

s. I. Rower to sell, mortgage, and ! Reproduced by B. 33 (i), (2), 
, buy x>rox)crty and make con- ] (4). 

I tracts in India, 


1 G 91 


z 
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(Contents lii-mntl^. 

22 & 23 

Viet. c. 41, Form of execution of assur- Amended ))y 33 & 34 Viet, 
s. 2. ances in India, c. 59, e. 2. Jtejiroduced by 

I ■i. 33 (2). 

I Enforcement by or against Eeproduocd by s. 33 (a). 

I Secretary of State. 

Secretary of State, &c., not Reproduced by s. 33 (3). 
personally liable. ' 

s. 3. Mode of signing drafts on Reproduced by s. 23 (3), 
Bank of England. 

6. 4. Validity of contracts made Not reproduced. Spent. 

before passing of Act. ^ 

8. 5. Ditto .... Not reproduced. Spent. 
Execution of contracts made Amended by 3 Edw. VII, 

by Secretary of State. c. ii, s. 2. Reproduced by 

j 8. 32. 

8. 6 . 1 Actions by or against Secie- Covered by s. 3; (i). 
tary of State. 

24*25 The Indian Civil Service 
Viet. c. 54, Act, 1861 . 

s. I. Validation of appointments . Repealed, S. L. R. Act, 1893. 

a. 2. Olfioes reserved to covenanted Reproduced In s. 93. 
civil service. 

SB. 3, 4. Power to make provisional ap- Reproduced l>y s. 95. 

I pointments in certain oases 

s. 5. Offices not reserved to cove Covered by s. 93. 

I nanted civil service. 

8.6. Saving as to lieiitenani .Sebediile H does not include 

governor, lieutenant-governor. 

s. 7. Repeal of 33 Geo. Ill, e. 52, Not reproduced. Spent. 

B. 56, &c. 

Sch. List of offices reserved to Reproduced by ,Sohednle II. 
oovenantod civil service. 

24 & 25 The Indian Councils Act, 

Viet. 0. 67, 1861 . 

s. I. Short title .... Not reproduced. Spent. 

8. 2. Repeal of onactmonls . Not reproduced. Spent. 

B. 3. Number of members of gover- Amended by 37 & 3 ® Viet, 
nor-gcneral’s council. 0. 91, s. i. Reproduced by 

I B- 39 ( 2 ). 
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^‘chuptn'"^^ 2 ’iV/e ttiid )S 7 io)l C'onteiiJs. Semarka. 

24 & 25 

Viet. c. 67, Number of apiiointinenta to Rcpciiled by S.L.R. Act, 1878- 
a. -j bo made by Seorotary of 
{continued). State. 

Praportioii of members who Reproduoed I)y s. 39 (3). 
must have served in India. 

Member to relinquish military Reproduoed by 3. 39 (4). 
duty. 

One member to be a barrister. Reproduoed by s. 39 (3). 

Number of appointments to Reproduoed by s. 39 (i ). All 
bo made by Crown. membci-s are now appointed 

by the Crown. Seo 32 & 33 
Viet. 0. 97, s. 8. 

Power to appoint oommander- Roproduood by a. 40 (i ), 
in-chief an extraordinary 
member. 

8. 4. Present members of governor- Not reprodueod. Spent, 
general’s eounoil to con- 
tinue. 

Power to appoint a fifth Not reproduced. Spent, 
member. 

Salary of members . . Reproduced by s. 80. 

s. 5. Power of Sooretaiy of State, Reproduced by s. 83. As to 
or Crown, to raako pro- Secretary of State superseded 
visional a|)pointmcnt to by 32 & 33 Viet. 0. 97, s. 8. 
oflico of member of gover- 
nor-gonorars council. 

s. C. Appointment and powers of Reproduced by s. 45. 
president of governor-gene- 
ral’s council. 

Powois of governor-general Reproduced by a. 47 (i ). 
when absent from council. 

s. 7. Absence of governor-general Reproduced by s. 46. Amended 
or pre.sidcnt from council. ' by 9 Kdw. VIT, 0. 4, s. 4. 

8. 8. ' Power to make rules and ^ Reproduced by 3. 43 (2). 
order's for governor-gene- I 
' ral’s executive counciL | 

I 

s. 9. Council, where to assemble . Reproduced by s. 42 (i). 

Governor of Madras or Bom- Reproduced by s. 40 (2). 
bay, when to bo an extra- 
ordinary member of gover- 
nor-general’s council. I 

Lieutenant-governor, when to Reproduced by s. 60 (j). As 
be an additional member of to chief commissioners, seo 
I the council. | 33 & 34 Viet, 0. 3, s. 3. 


Z 2 
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li( marls. 

24&25 

Yict. c. 67, , Appointment of additional Amended by y Edw. VIT, 0. 4, 

s. 10. ! members of council for '3. 1(1). Repealed in part by 
I legislation. ^ g Edw. VJI, c. 4, s. 8. Re- 

produced by s. 60. 

I 

B. 1 1. I Term of otHcc of additional llejiroduced by s. Co. Re- 
I membera. pealed in piart hy 9 Edw. 

I I YII, c. 4, s. S. 

s. 12. ^ Resignation of additional Reproduced by s. 8S (i). 

I member. 

8. 13. Power for governor-general Repealed, 55 & 56 Viet. c. 14, 
to fiU vacancies of addi- s. 4. 

I tional members. 

I 

s. 14. ' Incompleteness of proportion Reproduced by s. 79 (6). 

' of non-official members not 
I to invalidate law. 

8.15. President, quorum, and cast- Roprodneodbys. 62. Amended 
ing vote at legislative meet- and repealed in part by 

ings of the governor-gene- 9 Edw. VI 1 , c. 4, ss. 4, 8. 

ral’s council. 

s. iG. First legislative meeting . Repealed by S.L.R. Act, 1892. 

>• 17- Times and places of subso- Reproduced bj' s. Gi. 

I quont legislative meetings. 

s. iS. Rules for conduct of legis- Reproduced bj' a. G7. 
lative business. 

s. 19. Business at legislative meet- Ameniled by 9 Edw. YII, 0. 4 > 
ings. s. 5. Repi’oduced )>y s. 64. 

B. 20. Assent of governor-general to Keprodueed by s. G5. 
acts of his council. 

B, 21. Power of Crown to disallow 1 Reproduced by s. 66. 

Acts. j 

3.22. Legislative power of Cover- ^ Reproduced by s. 63 (i), (4) 
nor-Genetal in Council 

Governor-General in Council Reproduced by s. 63 (2). 
not to have power to repeal 
or affect — 

1 (i) The Indian Councils Reproduced by s. 63 (2) (“)■ 

I Act, 1861, 01 I 


Session and 
Chapter, 


Title and Short Contents. 



Ill] DIGEST OF STATUTORY ENACTMENTS 34I 


Session tind < 
CJinplrr. 


Title and Short Contents. 


Eenmrhs. 


24 -5 

Viet. c. 67, (-) 3 & 4 ®- ® 5 > veprodiiccfl. So much of 

s. 22 16 & 17 Viol. c. 95, 17 & these Acta as is now in force 

{continued). Viet. 0. 77, 21 & 22 is emhoclicd in the Digest. 

Viet. c. 106, or 22 & 23 As to 3 & 4 Will. IV, c. 83, 
Viet. c. 41, or ss. 84 and 86, see 33 & 33 

Viet. c. 98, 3. 3, as partially 
rci)caled by S. L. R. (No. 2) 

, Act, 1893. 

(3) Any Act enabling the Reproduced by s. 63 (2) (c). 
Secretary of State to raise 

money, or 

(4) 't’he Army Acts, or Reproduced by s. 63 (3) (d). 

(4) Any Act ot R.iiliiiment Reproduced by s. 63 (2) (i). 

l>a.ssed after alTeel- 
iiig Her jMajesty’s Indian 
leriitoiies. 

LioNci'iior-Cieiicral in (Joimcil Reproduced by s. 63 (2). Tho 
not to have iiower to pass roferonoo to the East India 
laws affecting authority of Company is omitted as ob- 
I’arliamont, &c. . solote. 

s. 2j. i’owor to make ordinances . Eeiwoduocd by s. 69. 

Such ordinances may bo Not reproduced j covered by 
superseded by Acts. s. 63 (4). 

s. 24. Daws made by tiovomor- Reproduced by s. 79 {a). 

I Ocncral in Council not in- 
1 valid because affecting pre- 
I rogativc of tho Crown. 

s. 25. Validation of laws made for Not reproduced. Spent. 

! tho non-regulat ion provinces. 1 

s. 26. Leave of abseneo to ordinary , Reproduced by s. 81. 
members of council. | 

B. 27. Vacancy in office of ordinary Reproduced by s. 87. 
member of council. ! 

s. 28. Tower to make rules and Reproduced by s. 54 (2). 

, orders for E.xocnlivc Coun - 1 
, eils of Madras and Bombay. 

s. 29. ‘ Appointment of additional Reproduced by a. 71. Re- 

members of council for poaled in part by 9 Edw. 
* Madras and Bombay. VII, 0. 4, s. 8. 

0 s. 30. Term of office of additional 1 Reproduced by s. 71 (7). Re- 
members. pealed in part by 9 Edw. 

VII, c. 4, 8. 8. 

s. 31. Resignation of additional Reproduced by s. 88 (I )• 

I member. j 
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5 Msion anrf| Title and Short Confent^i. ' llemarhs. 

Chapter. , 

24 & 25 

Viet. c. 67, Power for governor of presi- llcpcalccl, 55 & 56 Viet. 0.14, 
22. dency to fill vacancica ol s. 4. 
additional members. 

8. 33. Incomirletoneas of proportion Reproduced l>y s. 79 (c). 
of non-official members not 
to invalidate law. 

B. 34. President of governor’s conn- Amended by 9 Edw. VII, c. 4, 
oil. .s. 4. Eoprodaced by s. 72 

(2). 

Quorum and costing role at Hopealed in |j;ii't and amondod 
legislative meetings. by 9 lidw. VI I, c. 4. Repro- 

duced l>y S.72 (1), (4). 

8.35. First legislative meeting . Keijealed, S. L. K. Act, 1892. 

a. 36. Time and place of legislative Reproduced by s. 72 (5). 
meetings. 

s. 37. Rules for conduct of business Reproduced by s. 77 (5). 
at legislative meetings. j 

3. 38. Business at legislative meet- Ecjvroduccd by s. 77 (1), (3), 
ings. I (4)- 

B. 39. Assent of governor to Acts of Reproduced by s. 78 (1). 

, local counciL 

8. 40. Assent of governor-general to Reproduced by s. 78 (3), (4). 
such Acts. 


s. 41. Power of Crown to disallow Reproduced by s. 78 (5), (6). 
such Acts. 


s. 42. 


8. 43 - 


8. 44. 


Legislative powers of local Keirroduocd by s. 76 (i). 
councils. 

Power to repeal laws made in \ Amended by 55 & $6 Viet. 
India before i86i. I 0. 14, s. 5. Reproduced by 


1 8. 76 (2). 

Local legislature not to have 1 Roproduoed by s. 76 (4). 
power to affect Acts of Par- 
liament. , 


Sanction required to legisla- 
tion by local councils in 
certain cases. 


Reproduced by s. 76 (3), 


Power to establish legislatures .Spent. See s. 70. 

inBengal,theNorth-Western , 

I Provinces, and the Punjab. | 
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I OontenU. j lirnmrJcs. 

24*25 I ^ 

Viet. c. 07, Conslitulion ut councAs of Siiiic-neded in part by 9 Edw. 

®* 4 S' lieutenant-governors. VII, c, 4, as. i (2), 6. Repro- 

, duoodbys. 7j(i), (2), (3). 

i’roccduio at meetings of lieu- Reproduced by s. 75. Ke- 
' tenant-governor’s counen. pealed in part by 9 Edw. 

^ VII, e. 4, B. 8. Amended by 
1 9 Edw. VII, c. 4, s. 4. 

a. 46. Power to constitute now pro- ' Reproduced by 8. 74. 

vineea and to appoint alien- • 

tenant-gov ernor for each, 

' and deebue and limit his 
aid hoi ity. I 

a. 4, . Power to li.v. and alter boun- Reproduced by B. 74 (t). 
dariea. 

Saving as to law a . . . Reproduced by s. 74 (a). 


6. 48. Logislalivo powoi's of Lieu- Reproduced by s. 76. 
tcnant-Oovoinois in Coun- 1 
cil. I 

Nomination of lucmbors of , Rei>roduocd by ss. 73, 79 (6). 
licutonant-governore’ coun- 
cils. 

Conduct of business in lieu- ' Reproduced by s. 77 ' 


tenant-governors’ councils. 

Assent to, and disallowance 
of, acts of lieutenant-gover- 
nors’ councils. 

I 

s. 49. Previous assent of Crown to 
I proclamation — 

I Constituting councils 
Altering boundaries . 
Constituting new provinces 

IB. 50, 51. Governor of Madras or Bom- 
I bay to fill vacancy in office 
I of govornor-gcnoral. 

B. 52,** Saving of certain rights, 
powers, and things done. 

B. S 3 j Meaning of term ‘in council.’ 
s- 54- , 


Reproduced by s. 78. 


I Reproduced by 8. 74. 
Reproduced by s. 74. 
Reproduced by s. 74. 

Reproduced byB-Sj. Amended 
as to Bengal by 3 & 3 Geo. V, 
c. 6, 3. 4. 

Reproduced by B. 121. 


Effect reproduced by language 
of Digest, see sa. 50-54, *0. 

Repealed, S. If. R, Act, 1878. 
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Se^on and Contents. liemarks. 

Chapter. 

24 & 25 ' The Indian High Courts | 

Viot. c. 104, Act'. 1801 ' 

s. I. Power to establish high courts Repealed, S. L. R. Act, 1892. 
at Calcutta, Madras, and 
' Bombay. 

s. 2. Constitution of those courts . Reproduced by s.pG. Amcndocl 

by I & 2 (!eo. V, c. 18, ss. 1, 3. 

B. 3. Ee])eiilcd, K. L. B. Acl, 1878. 

B. 4. Tenure of office of judges Reproduced by s. 97 (i). 

^ Rcsiguatioii of judges to be Reproduced by s. 97 (2). 

submitted to governor-gene- 
ral or local Government. 

8- 5 - Precedence of judges . Reproduced by s. 98. 

“■ ! iSalarics, &o., of judges . . Reprodueed by s. 99. 

B- 7 - Vacancy in office of clucf jus- Reproduced by s- icxj. 

tlce or other judge. 

s. 8. Abolition of supreme and sadr Repealed by S. L. R- Act, 1892. 
: courts. 1 


s. 9. Jurisdiction and powers of Reproduced by s. loi (i). 
high courts. 

s 10 - Repealed, 28 & 39 Viot. 0. ij, 

B. 2, which section is itself 
repealed ))y tJ- L. B. Act, 
1S78. 

s. II. Provisions applicable to su- Covered by ss. lOi, 105-8. 
premo courts and judges 
thereof to apply to high 
courts and judges thereof. 

s 12. Pending proceedings . . I Not reproduced. Spent. 


s. 13. I Exercise of jurisdiction by 
single judges or division 
courts. 

s- 14 - Chief justice to determine 
what judges shall sit alone 
or in the division courts. 

B. 15. Powers of high courts with 
respect to subordinate 
courts. 

s. 16. Power to establish now high 
court. 


Reproduced by s. 103 (i). 
Reproduced by S. 103 (2). 


Reproduced by s. 102. 


Not reproduced. Exhausted 
by establishment of high 
court at Allahabad. Since 
revived by i & 2 Geo. V, 
o. 18, s. 2. 
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Session and 
Ohapicr. 

24&2i 
Vicl. c. 104, 
s. ifi ' 
(continued). 

s. 17. 


Title find Shall Contents. j 
1 

NumTjor and qualiCcalions of 
judges of new courts. 
Provisions ajuilicablo to now 
courts. 


Hemnrks. 


I- Covcicd by ss. 96-103. 


Power to lovoke, alter, or sup- 
]ilcinent letters patent of 
high courts. 


■Spent, Repealed as to U. K. 
' by iS. h. R. Act, 1893. 


s. iS. . 


s. ly. 


jS A jy 

Viet. 0 . li, 

s. I. 


S. 2. 

S. 3. 

S.4. 

s. 5. 
s. 6. 


Deliiiitiuii of ‘ b.tiriblui‘ 

Local government . 

j The Indian High Courts 
I Act, 1865 . 

Extension of time for granting 
new letters patent for high 
I courts. 


Power to make orders altering 
local limits of jurisdiction 
of high courts. 

Power to disallow such orders. 


I Repealed by 28 & 29 Viet. 
I c. 15, s. 2, which section is 
itself repealed by 8. L. R. 
] Act, 1878. 

Reproduced by s. 96. 

. Reproduced by ss. 97 (2), 100, 

102 . 


28 & 29 
Viet. c. 17, 
s. I. 


s. 3. 
B.4, 


Saving of legislative powers 
of Governor - General in 
Council. 

The Government of India 
Act, 1865. 

Power of Governor-General 
in Council to legislate for 
British Bubjoots in Native 
States, 

foregoing section to bo road 
as part of a. 23 of 24 & 25 
Viet. c. 67. 


Power to appoint territorial 
limits of presidencies and 
lieutenant-governorships. 


Roxrcaled, S. L. R. Act, 1893. 

Repealed, 8. L. R. Act, 1878. 

|RoiJroduccd by s. 104. 

Repealed, S. L. R. Act, 1878 
Reproduced by s. 104. 


Rcxrroduccd by s. 63 (i) ( 5 ). 


Section 23 is reproduced by 
B. 63. 


Repealed, 8. L. R. Act, 1878. 
Reproduced by s, 57. 
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TiUe and Short Contents. Jti’imtrks. 


Oiialloivanco by Secretary of llcproilucrcl Ijy h. 5-, prov. (2). 
State of proclamation alter- 
ing boundaries of province. 

Sanction of Crown to procla- llcproduci’d by s, 57, prov. (i). 
luation tcuubfciring entu'o 
district. 

The Government of India 
Act, 1809 

®. I. Vacancies in Council of India Reproduced by s, 3 (2). 
to bo filled by Secretary o£ 

State. 

s. j. ^ Term of ollico of mcmlx-i of Reproduieil b^' s. 3 (4). 

Council of India. Amended by 7 Edn'. VII, 

c. 35, s. 4. 

s. 3. Power to reappoint member . Reproduted by b. 3 (5). 

a. 4. Former Acts to apply to future Ellcot lejnoduccd by language 
I members. of Digest. 

a. 5. I Repealed, S. L. R. Act, 1883. 

a. 0. Resignation of member . . Roproduecd by s. 3 (7). 

Pension of members ap- Repealed as to U.K. by S.b.R. 
pointed boforo the Act. (No. 2) Act, 1893. 

8. 7. Claims to compensation . Reproduced by s. 5. 

a. 8. Appointment of ordinary Reproduced by ss. 39 (l) and 
I members of the councils of 31 (li- 
the governor-general and 
I governors. 

32 & 33 The Indian CouncUs Act, 

Viet. 0. 98. 1800. 

a. I. Power of Governor-General Reproduced by s. 63 (i) (c). 

I in Council to legislate for 

I native Indian subjects. 

2. , . . . . . Repealed, S. h. R. Act, 1883. 

B. 3. Power to repeal or amend Eflcot reproduced by language 
ss. Si to 8(3 of 3 A 4 Will. of Digest. 

IV. c. 85. I 

33 & 34 The Government of India ^ 

Viet. 0. 3, 1 Act, 1870. 

B. I. Power to make regulations . Reproduced by s. 68. || 

8, 2. Regulations to be sent to Reproduced by s. 68 (3). 
Secretary of State. I 

Laws and regulations to con- Covered by ss. G3 (i), 68, 
trol and supersede prior 
regulations. | 


Seaiiion and 
Chapter. 

28 & 29 
Viot. 0. 17, 
B. 5. 


32 & 33 , 
Viot. 0. 97, 
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i Contents. , Btmarha, 

Liculonanl-govovnor or eliicl Reproduced by s. 60 (5). 

J commUsionor, when to bo 

’ an additional member of 

governor-general’s council. 

s- -I Repealed, S. L. R. Act, 1883. 

s- 3- Power of governor-general lo Reproduced by s. 44 (2), (3). 
act against opinion of coun- 
cil. 

s. Cl. Power to ai)|)oint natives of Reproduced by s. 94. 

India (o olliees rcbcrvcd lo 
the oovciuintcd civil ser- 
vice. 

33 & 34 The East India Contracts 

Viet. c. 59, Act, 1870. 

a. I. Validity of deeds, &c. . . Repealed, S. L. R. Act, 1S83. 

s. 2. 1‘owoc lo vary form of exocu- Reproduced by a. 33 (2). 

I lion of assurances. 

34 & 35 I The Indian Councils Act, 

A’ict, 0. 34, 1871. 

s. I. Vedidation of Acts of local Rcxu'oduccd by s. 79 (c). 
legislatures conferring juris- 
diction over European British 
subjects. 

s. 2 Committal of European British Not reproduced. Made un- 
I subjects. necessary by Indian Aot V 

of 1898. 

s. 3. Power of local legislatures to Not reproduced. Superseded 
amend and repeal Acts 1 by 55 * 5<5 Viet. c. 14, s. 5. 
declared valid by Indian Sec s. 76 {4). 

Aot XXII of 1870. 

34 & 33 The Indian Bishops Act, 

Viet. o. 62, ' 1871. 

B. I . Power to make rules as to Reproduced by s. 114. 
leave of absence of Indian 
if bishoiis. I 

Proviso as to limits of | Reproduced by s. 113. 
j expense. j 

37 & 38 I The Colonial Clergy Act, [ 

Viet. 0. 77, 1 1874. i 

s. 13. ' Provisions as to Indian Reproduced by s. no (5). 

I bishops. . I 
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Title and Short Conleids. 


licmarhs. 


37 & 38 The Indian Councils Act, 

Viot. 0. 91, 1 1874. 

s. I . Power to appoint a sixth mem- 
ber to govornor-generars | 
council. „ , , , 

Provisions as to other mem- cpiociiccc ly s. 39 (i ), (2). 
hers to appily to the sixlh j 
member. 

The sixth member to bo called Repealed by 4 Rdw. VII, c. 26. 
member for pmblie work-s. 

a. 2. Power to diminish number of Reproduced in Bubst.inco by 
members of governor-gene- s- 39 (2). Repealed in part 

ral’s council to live- by 4 lOdw. VII, c. 26. 

When number diminished, no Reproduced by s. 87. 
temporary apxmiulment to 
be made. 


a- 3- Saving of — 

(x) 24. & 2$ Viol. c. Cy;, s. 
! 8, and 33 & 34 Viot. c. 3, 

8. 5. 

(2) Powers of govcnior- 
' general in respoot of Ms 
council. 


Provisions saved, reproduced 
by Digest. 


39 & 40 ' The Council of India Act, 

Viot. c. 7, 1 1876. 

8.1. Appointment to Council of Repealed by 7 Edw. VII, 0. 35, 
India of persons with pro- s. 5- 
j fessional or other peculiar 1 
I qualifications. , 


. I 

The Indian Salaries and 

43 Viet. I Allowances Act, 1880. ' 

0. 3, s. I. Short title .... Not reproduced. Spent. 

s. 2. ^ Allowances of certain officials Reproduced by ss. 80, 113 (i). 
for equipment and voyage. 

3.3. Power to fix salaries and Reproduced by s. 1 13 (i). 
allowances of bishops and 
archdeacons of Calcutta, 

Madras, and Bombay. I 

Saving as to salai-ios at com- ' Not reproduced. Spent. 

I mencement of Act. | 

s. 4. Charges on Indian revenues ' Reproduced by ss. 80, 1 13. 
not to be increased. 


s. 5. I Repeal of enactments 


I Repealed, S. L. R. Act, 1894. 
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Session ami 
Chaptir. 


4 +* 45 
Viet. c. /ij, 

y. I. 


s. 2. 

47 & 48 
Viet. c. 38. 

8 . I. 
SS. 2, 3. 


a. 4 . 


8. 5. 


8 . 6 . 


& 5.1 

Viet. 0. fij, 

S. 1. 


S. 2. 

5 S&S <5 
Viet, 0. 14, 

a, I. 


a. 2. 


Title aiiil Sliofl Contents. \ liemarks. 


The India Office Auditor 
Act, 1881. 

Superannuation allowance of Reproclucocl by s. 30 (10). 
India Office auditor and hia 
assistants. 1 

Short title . . . . ' Not reproduced. 

I 

The Indian Marine Service | 

Act, 1884. 

Short title . . . . ' Not reinoduced. 

Power of Govcrnor-tieneral in Reproduced by s. 63 (i) (d), 
Council to make la^vs for | ( 5 )> (6). 

the Indian Marhio Service. , 

Such laws — j 

to have same force as Acts Not reproduced. There is no 
of Parliament. such provision in 24 & 25 

Viet. c. 67. 

to be judioially noticed by Not reproduced. As to Indian 
all courts. courts, sco Indian Act I of 

1872, 8. 57. 

Restriction on legislation auth- Reproduced by s. 63 (3). 
orizing sentence of death. 

Power to place Indian Marino Left outstanding. 

Service under Nav.rl Dis- 
cipline Act in time of war. 


The Council of India Beduc- 
tion Act, 1880. 

Power to reduce number of 
Council of linlia. 

Short title .... 

The Indian Councils Act, 
1892. 

Increase of number of mem- 
bers of Indian legislative 
.•councils. 

Business at legislative meet- 
ings 


I 

I 


I Repealed by 7 Rdw. YII, 
I ■ 0. 35, s. 5- 


Ropealod by 9 Edw. VII, 
c. 4, s. 8. 

Roimalcd by 9 Edw. Vll, 
c. 4, 8. 8. 


3. 3. Meaning of expressions re- 
I ferring to Indian territories. 


Beproduoed by s. 63. 
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Sesaion and 
Chapter. 


Title and Shall OonlenU. 


Ihmails. 


55 & 56 I 

Viot. 0. 14, 1 Vacancies in number of addi- Reproduced by s. 88. Be- 
B. 4. I tional members of councils. pealed in part by 9 Edw. 
^ Vir, 0. 4, s. S. 

B. 5. I Powers of Indian local Icgis Reproduced by s. 76. 
laturcs. 

s. 6. I Definitions . . . Reproduced by ss, 70, 74, 124. 

s. 7. Saving of powers of Governor- Not reproduced. 

I General in Council. 


s. 8. Short title .... Not reproduced. 


56 & 57 The East India Iioan 
Viot. e. 70, 1 Aet, 1893. 

5- I Signature of debentures and Roproduecd by s. 28 (3). 
, bills. 


3 Edw. VIlJ The Contraots (India Offloe) Reproduced by s. 32. 

c. II. Act, 1003. 

I 

4 Edw. VII, The Indian Councils Act Effect given by language of 

0. 2O. 1004. .s. .39. 

I 

7 Edw. VII, The Council of India Act, 

0. 35. I 1007. 

B. I. Number of members . Reproduced by s. 3 (i). 

B. 2. Newly appointed members to Rei>roduccd by s. 3 (3). 
have last left India within 
five years. 

s. 3. Salary of members . . Reproduced bj' s. 3 (0). 

B. 4. Term of office of members Reproduecd by s. 5 (4). 
s. 5. ' Repeals .... Spent. 

I 

9 Edw. VII, The Indian Councils Act, I 
c. 4, 1900. 

s. I. Election of members; num- Reproduced by sc. Go, 71, 73- 
I her of members ; quorum ; 

I term of office ; casual 
I vacancies. 

B. 2 (i) Number and qualification of Reproduced by s. 51 (2). (3)* 
members of Madias and | 

Bombay Counoila. | 
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TilJe avA Shod CnutfntA. \ 


yi:ih\ Ml, 

c .|. L'astini; of Pics.iiloiit of 

fl. 2 (j). Matlra9 orRo/nKty (‘ouncil. ' 

I 

8. 3(1). Bengal Exeeutivc Council 


8. 3 (2) Rxoeutivo Councils for Lieu- 
tenant-Governors. 

S'- 3 (3)- ' Rules and ordci's for trans- 
I action of buaincaa in Lien- 
I tenant-Governon.’ Councils. 

I 

®- 3 (4)- Appointment .and tnnetions of 
membcia of Lieutenant- 
I Governors’ Councils. 

I 

s. 4. Appointment and functions 
of Vioo-Ti’osidents. 


a. 5. Conduct of noii-legwlative 
business in D'aislative 
' Councils. 

s. Cl. I Regulations ns to nomination 

' and election of memtjcm, &c. 

I 

s. 7. Proclamations, &e., to bo laid 
before Parliainenl. 


Remarks. 


Cohered b\ s. 53. 


Spent as to Bengal. 

Applied to Bihar and Orissa 
by 2 & 3 Geo. V, c. 6, 8. 2. 
Referred to in note to s. 55 (i). 

\ 


VRederred to in note to s. SS 

I (I). 


/ 

Referred to in notes to ss. 45, 
72, 75, and reproduced by 
ss. 62 (I), (3), 73 (3), 7 S (t). 
85 (4), 86 (I). 

Reproduced by as. 64, 77. 


Reproduced by ss. 60, 71, 73. 


Reprodnred by s. i J 3 1. 


s. S. Short titles, eoniiueiieemenl, S|)en(. 
repeals. 

Sch. I. ' Maximum numbeiH of mcin- Repealed in part and amended 
hers of Logislativc Councils. by 2 & 3 Geo. V, 0. 6, a. 4 (i). 
I Rciiroducod by Appendix IL 


Sob. II. 


igepoals 


Spent. 


is 2 Geo. ] The Indian High Courts 
’, c. 18, I Act, 1911 . I 

8. I. Maximum number of Judges. Reproduced by s. 96 (i). 

B. 2. Additional High Courts . 1 Eoforred to in note (a) to s. 96 
, I and note (h) to s. io 4 > 
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Session and 
Chapter. 

Title and Sliotl Conieiiis. \ 

Jtunads. 

I & 2 Geo. 
V, c. 18, 
s. 3- 

1 

Temporary Judges 

Referred to in note (6) to s. 96. 

S.4. 

Salaries of Judges 

Reproduced by s. 22 (2). 

I & 2 Geo. 

The Government of India 
Act Amendment Act, 



V, 0. 25 , I 1011 . I 

s. I. Gratuities to personal icpic- Rcpiocltiood hy s. ip. 
sentativea. ' 

B. 2. Confirmation of past grants of ^ Spent, 
gratuities. | 

2 & 3 Geo Government of India I 

V,o.6, ‘ Act. 1912 . I 

a. I (i). Powers of Governor and Reproduced by language of • 
Council of Fort William in Digest. 

Bengal. ^ 

a. I (i), Advocate-General of Bengal . Rcfoircd to in footnote to 
prov. (6). s. 7 1 (4). 

s. I (2). Power to extend limits of Reproduced by s. 59. 

Calcutta. ' 

s. 2. Bihar and Orissa Executive Referred to in note to s. 55 (l). 
Council. I 

B. 3. Legislative Councils for C'liief Referred to in notes to as. 58, 
Commissioners. I 74. 

8,4(1). Amendments . . . Reproduced by language of 

Digest. 

Repeals .... Spent. 

®- 4 (2) Power to transfer territories . Reproduced in note to s. 57 * 

I 

Schedule, Amendments . . . . Reproduced by a. 85 and 

Part I. j Appendix II. 

Spent. 


Schedule, RepeolB 
Partn. 


CHAPTER IV 


APPLICATION OF ENGLISH LAW TO NATIVES OF 
INDIA ^ 

English law was introduced into India by the charters 
under which courts of justice were established for the three 
presidency towns of Madi-as, Bombay, and Calcutta. The 
charters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum- 
stances. The precise date at which English law was so 
introduced has been a matter of controversy. For instance, it 
has been doubted whether the English statute of 1728, under 
which flunoomar was hanged, was in force in Calcutta at the 
tijiic of his trial, or of tlio commission of his offence. So also 
there has boon room for argument as to whether particular 
English .statutes, .such as the Mortmain Act, are sufficiently 
applicable to the circumstances of India to be in force 

' This chiiptor is based on a paper read before the Soeiely of Comparative 
Legislation in 1 8g6. 

Among the most accessible authoritieB used for the purpose of this chapter 
are Harington’s Analysis <if the Bengal Rcgulalions, Beaufort’s Digest of 
the Criminal Law of the Presidency of Fort William, the introduction to 
Morlcy’s Digest of Indian Cases, the editions published by tho Indian 
Legislative Department of tho Statutes relating to India, of tho general 
Acts of tho Govcnior-tfeuoral in Council, and of the Provincial Codes, 
and the Indc.'C to the enactments relating to India. The numerous 
volumes of reports by .Select Committees and by tho Indian Law Com- 
missioners contain a mine of information which has never been properly 
worked. 

The best books on existing Hindu law are those by Mr. J. D. Mayne 
and by West (Sir Raymond) and Biihlcr, written from the Madras and Bom- 

a y points of view respectively. Sir B. K. Wilson has published a useful 
gest of Anglo-Mahomcdan Law. Reference should also bo made to the 
series of Tagore Law Lectures. There are books by tho late Sir C. L. Tupper 
and Sir W. H. Rattigan on tho customaiy law of the Punjab. 

On the general subject dealt with by this chapter see Bryce, Studies in 
History and Jurisprudence, Essay II (now published separately). 
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there But Indian legislation, and particularly the enact- 
ment of the Indian Penal Code, has sot at rest most of these 
questions. 

George II's charter of 1753, which reconstituted the mayors’ 
courts in the three presidency towns of Madras, Bombay, 
and Calcutta, expressly excepted from their jurisdiction all 
suits and actions between the Indian natives only, and 
directed that such suits and actions should be determined 
among themselves, unless botli parties should submit them 
to the determination of the mayor’s court. But, according 
to Mr. Morlej’’, it does not apjDcar that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the maj’or’s court, or that any peculiar laws were adminis- 
tered to them in that court.’’ 

It was not, however, imtil the East India Company took 
over the active administration of the pro\ inco of Bengal that 
the question of the law to bo applied to natives assumed 
a seriously practical form. In 1771 the Court of Directors 
announced their intention of ‘ standing forth as Diwan ; ’ in 
other words, of assuming the administration of the revenues 
of the province, a process which involved the establishment, 
not merely of revenue officers, but of courts of civil and 
criminal justice. In the next year Warren Hastings became 
Governor of Bengal, and one of his first acts uas to lay down 
a plan for the administration of justice in the interior of 
Bengal. What laAvs did he find in force ? In criminal cases 
the Mahomedan Government had established its own criminal 
law, to the exclusion of that of the Hindus, But in civil 
cases Mahomedans and Hindus respectively wore governed 
by their personal laws, which claimed divine authority, and 
were enforced by a religious as well as by a civil sanction. 

'■ The qnesUon is discussed at length in Mr. Whitley Stokes’s prefane^o 
the first edition of The Older Statutes relating to India, reprinted inUis 
Collection of Statutes relating to Indio (Calcutta, 1881). See also the 
Mayor oj Lynns v. East India Cnmjmiy, 3 State Trials, N. S., 647, and 
the other authorities cited in note (a) to s. 108 of the Digest 

“ Morley’s Digest, Introduction, p. olxix. 
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The object of the East India Company was to make as 
little alteration as possible in the existing state of things. 
Accordingly the country courts were required, in the adminis- 
tration of criminal justice, to be guided by Malioraeclan law. 
But it soon appeared that there were portions of the Maho- 
medan law which no civilized Government could administer. 
It was impossible to enforce the law of retaliation for murder, 
of stoning for se.xual immorality, or of mutilation for theft, 
or to recognize the incapacity of unbelievers to give evidence 
in cases affecting Mahomedans. The most glaring defects of 
Mahomedan law wore removed by regulations, and an inter- 
esting iiicture of the criminal law, so patched and modified, 
as it was administered in the country courts of Bengal about 
the year 1821, is given in Ah'. Harington's Analysis of the 
Bengal Eegulations.^ The process of repealing, amending, 
and supplemontizig the Maliomedan criminal law by enact- 
ments based on English principles went on until the Maho- 
medan law was wholly superseded by the Indian Penal Code 
in 1860.^ A general code of criminal procedure followed in 
i86r, and the process of superseding native by European law, 
so far as the administration of criminal justice is concerned, 
was completed by the enactment of the Evidence Act 
of 1872. 

With respect to civil rights, Warren Hastings’s plan of 1772 
directed, by its twenty-third rule, that ‘ in all suits regarding 
marriage, inheritance, and caste, and other ® religious usages 
and institutions, the hnvs of the Koran with respect to 
Mahomedans, and those of the Shastcr with respect to Gentus 
(Hindus) shall be invariably adhered to.’ 'Moulavies or 
Brahmins ’ were directed to attend the courts for the purpose 

‘ See also Sir R, K. Wilson’s Introduction to Anglo-MaJumttdan Law, 
p. 113 ; andfoi a description of the criminal law of India as it existed in 

S 52, see the evidence given in that year by Mr. F. Millett before the Select 
mmittco of the House of Lords on the East India Company’s Charter. 
’ It had boon previously superseded, in 1827, by a written code in the 
Bombay Presidency (Morloy, Digest, Introduction, pp. oliv, elxxvi). 

’ The use of ‘ other ’ implies that marriage and inheritance were treated 
.IS religious institutions. 
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of expounding the law and giving assistance in framing the 
decrees.^ 

The famous ‘ Regulating Act ’ of 1773 empowered the 
Governor-General and Council of Bengal to make rules, 
ordinances, and regulations for the good order and civil 
government of the settlement at Bort William (Calcutta) and 
other factories and places subordinate thereto, and in 1780 
the Government of Bengal exercised this power by issuing 
a code of regulations for the administration of justice, which 
contained a section (27) cmlrodying the provisions and exact 
words of Warren Hastings's regulation. A revised code of 
the following year re-enacted this section nith the addition 
of the word ‘ succession.’ 

The English Act of 1781 (21 Geo. Ill, c. 70), which was 
passed for amending and explaining the Regulating Act, 
recognized and confirmed the principles laid down by Warren 
Hastings. 

Whilst empowering the Supx’emo Court at Calcutta to hear 
and determine all manner of actions and suits against all and 
singular the inhabitants of Calcutta, it provided (s. 17) that 
‘ their inheritance and succession to lands, rents, and goods, 
and all matters of contract and dealing between party and 
party, shall be determined iir the case of Mahomedans by 
the laws and usages of the Mahomedans, arrd in the case of 
Gentus (Hindus) by the laws and usages of Gentus ; and 
where one only of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant.’ It went 
on to enact (s. 18) that ‘ in order that regard should be had 
to the civil and religious usages of the said natives, the rights 
and authorities of fathers of families and masters of famihes, 
according as the same might have been exercised by the Gentu 
or Mahomedan law, shall be preserved to them -respeotivdy 
within their said families ; nor shall any acts done in oon||p- 
quence of the rule and law of caste respecting the members of 
the said families only be held and adjudged a crime, although 

> This direction was repealed by Act XI of 1864. 
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the same may not be held justifiable by the laws of England.’ 
Enactments to the same effect have been introduced into 
numerous subsec[Uont English and Indian enactments.^ 

These provisions of the Act of 1781, and the corresponding 
provisions of the Act of 1797 relating to the recorders’ courts 
of Madras and Bombay (afterwards superseded by the 
supreme courts, and now by the high courts), arc still in force, 
but are not included in the list of English statutory pro- 
visions which, under the Indian Councils Act of 1861 (24 
& 25 Viet. c. 67), Indian legislatures are precluded from 
altering. Consequently they are alterable, and have in fact 
been materially affected, by Lidian legislation. For instance, 
the native law of contract has been almost entirely super- 
seded by the Contract Act of 1872 and other Acts. And 
the respect enjoined for the rights of fathers and masters of 
families and for the rules of caste did not prevent the Indian 
legislature from abolishing domestic slavery or suttee. 

A Bengal regulation of 1832 (VII of 1832), whilst re-enact- 
ing the rules of Warren Hastings which had been embodied 
in previous regulations, qualified their application by a pro- 
vision wliich attracted little attention at the time, but after- 
wards became the subject of considerable discussion.® It 
declared that these rules ‘ are intended and shall be held to 
apply to such persons only as shall be bma fide professors of 
those religions at the time of the application of the law to 
the case, and were designed for the protection of the rights 
of such jpersons, not for the deprivation of the rights of others. 

‘ See, o.g., Bengal Eogulation III of 1793, b. 21; Bengal Regulation IV 
of I793> s. 4 i 37 Geo. Ill, c. 142 (ralating to the reeorclors’ oourtsat Madras 
and Bombay), sa. 12, 13 ; Bombay Regulation IV of 1827, 8. 26 ; Act IV 
of 1872, s. 5 (Punjab), as amended by Act XII of 1878 ; Act III of 1873, 
a. 16 (Madrasi ; Act XX of 1875, 8. J (Central Frorinces) ; Act XVIII of 
flyd, 8. 3 (Oudh) ; Act XII of 1887, s. 37 (Bengal, North-Western Provinces, 
Mid Assam ) ; Act XI of 1889, s. 4 (Lower Burma ) ; and clauses 19 and 20 
of the Charter of 1S65 of the Bengal High Courts, the corresponding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of the Charter 
of the North-Western Provinces High Court. 

’ See Morley’s Digest, Introduction, pp. clzxiii, clxxxiii. 
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Whenever, therefore, in any civil suit, the jiarties to such 
suits may be of different i)er.suasionK. where one party shall 
be of the Hindu and the other of the Mahomedan persuasion, 
or where ono or more of the parties to such suit shall not 
be either of the Mahomedan or Hindu persuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled. In 
all such cases the decision shall be governed by the jprinciples 
of justice, equity, and good conseicncc : it being clearly 
understood, however, that this provision shall not be con- 
sidered as justifying the introduction of the English or any 
foreign laav, or the application to such cases of any rules not 
sanctioned by those principles.' 

In the year 1850 the Government of India passed a law 
(XXI of 1850) of which the object was to extend the principle 
of this regulation throughout the ten’itorics subjeet to the 
government of the East India Company. It declared that 
‘ So much of any law or usage now in force within the terri- 
tories subject to the government of the East India Company 
as inflicts on any person forfeiture of rights or ^ property, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
courts of the East India Company’, and in the courts estab- 
lished by Hoyal charter within the said territories.’ 

This Act, which was known at the time of its passing as 
the Lex Loci Act,- and is still in force, excited considerable 
opposition among orthodox Hindus as unduly favouring 
converts, and has been criticized from the Hindu point of 

* An attempt has been made to argue that this phrase was an accident^ 
misprint for ‘ rights of property.’ But there Boems no foundation for thiS 
suggestion. 

® This title is a misnomer. It was properly applied to other provisions 
which wore subsequently dropped. Sco the evidence of Mr. Cameron 
before the Select Committee of the House of Lords in 1852. 
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view with respect to its operation on the guardianship of 
children in a case where one of two parents had been converted 
from Hinduism to Mahomedanisiu. 

It will have been observed that Warren Hastings’s rule 
and the enactments based upon it apply only to Hindus and 
Mahoinedans. There arc, of course, many natives of India 
who are neither Hindus nor Mahoinedans, such as the Portu- 
guese and Armenian Christians, the Parsees, the Sikhs, the 
Jains, the Buddhists of Burma and elsewhere, and the Jews. 
The tendency of the courts and of the legislatures has been 
to apply to these classes the sinrit of Warren Hastings’s rule 
and to leave them in the enjojmient of their own family law, 
except so far as they have shown a disposition to place them- 
selves under English law. 

When Mountstuart Elphiustono lcgi.slatcd for the terri- 
tories then recently annexed to the Bombay Pi'esidency, 
Anglo-Indian administrators had become aware that the 
sacred or semi-sacred text-books wore not such trustworthy 
guides as they had been supposed to be in the time of Wan-en 
Hastings, and that local or ixmsonal usages played a much 
more important part than had previously been attributed 
to them. Accordingly, the Bombay regulation deviated from 
the Bengal model by giving iircccdence to local usage over 
the written Mahoincdau or Hindu law.*^ Regulation IV of 
1827 (s. 26), which is still in force in the Bombay Presidency, 
directed that ‘ The law to be observed in the trial of suits 
shall be Acts of Parliament and regulations of Government 
applicable to the case ; in the absence of such Acts and 
regulations, the usage of the country in which the suit arose ; 
if none such appears, the law of the defendant, and, in the 
absence of specific law and usage, justice, equity, and good 
/lonscienc# alone.’ The same principle has since been applied 

* ' It is also important to observe that the Mahomedan criminal law had 
not been introduced into the territories under Bombay to anything like 
the same extent as into Bengal. See on this subject the Judicial Letters 
from Bombay of July 29, 1818, pars. 186 seq , printed in the Reports to 
Parliament on East India Affairs for the year 1819. 
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to the Punjab, which is pre-eminently the land of customary 
law, and whore neither the sacred text-books of the Hindus 
nor those of the Mahomedans supply a safe guide to the 
usages actually observed. In this province the Punjab Laws 
Act^ expressly directs the courts to observe any custom 
applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not been altered or 
abolished by law, or declared by competent authority to be void. 
Native Native Christians have for the most part placed themselves, 

ChristiOiUS 

and or allowed themselves to be placed, under European law. 
daM* Armenians of Bengal presented 

a petition to the Governor-General, in which, after setting 
forth the destitution of their legal condition, they added, 

‘ As Armenians have ceased to be a nation since the year of 
our Lord 1375, and no trace of their own law is now to be 
discovered,^ your petitioners humbly submit that the law 
of England is the only one that can, upon any sound principle, 
be alloAved to prevail.’ * 

Paraccs. The Parsees have obtained the enactment of an intestate 
succession law of their own (NXI of i8b5). 

Justice, In matters for which neither the authority of Hindu or 
andgood Mahomedan text-books or advisers nor the regul.ations and 
other enactments of the Government supplied sufficient 
guidance, the judges of the civil courts wore usually directed 
to act in accordance with ‘ justice, cc^uitj', and good con- 
science.’ An Englishman tvould naturally interpret these 
words as meaning such rules and principles of English law 
as ho happened to know and considered applicable to the 
case ; and thus, under the influence of English judges, native 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by Enghsh law. 

The inquiries and reports which preceded the Charter Ac| 
passing of of 1833 directed attention to the unsatisfactory conditiofl 

' IV of 1872, s. 5, aa altered by XII uf 1878, a. i. 

This, of oonrae, ia merely the statement of the Bengal Armenians of 
i8.i6. See Darcsto, Mudea d’Hiatom da Drnif, pp. 1 19 soqq. 

* Morley’s Digest, Introduction, p. olxxzvii. si 
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of the law in British India at that time, and, in particular, 
to the frequent difficulty of ascci’taining what the law uas 
and Avhere it was to he found. The judges of the Calcutta 
Sup)rc)ne Court, after describing generally the state of the 
law, went on to say : ‘ In this state of eircumstances no one 
can pronounce an opinion or form a judgement, however 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be raised by those who may 
choose to call it in question ; for very few of the public or 
persons in office at home, not even the law officers, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all. There is the English Common Law and Con- 
stitution, of which the application is in many respects still 
more obscure and perplexed ; Mahomedan Law and Usage ; 
Hindu Law, Usage, and Scriptrae ; Charters and Letters 
Patent of the Cromi ; regulations of the Government, some 
made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as suc- 
cessors of the old Native Governments ; some regulations 
require registry in the Supreme Court, others do not ; some 
have effect generally throughout India, others are peculiar 
to one lU’csidency or one town. There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Dewanny Adawlut ; treaties of the 
Crown ; treaties of the Indian Government ; besides inferences 
^awn at pleasure from the application of the “ droit public" 
|nd the law of nations of Europe, to a state of circumstances 
which will justify almost any construction of it, or qualifica- 
tion of its force.’ ^ 


Charter 
Act of 

1833- 


* See Hansard (1833), xviii. 729. 
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Krat It was for the purpose of rcmecljnng this unsatisfactory 
llw°Com- state of things that an Indian Law Conniiission uas appointed 
mission, under the Charter Act of 1833, with ILicaulay at its head. 

The coiuinissioii sat for many j^cars, and produced several 
volumes of reports, which in some cases supplied the basis 
of Indian legislation. But it was not until i860 that the 
Penal Indian Penal Code, its most imiiortant achiovcincnt, was placed 
SdM of Indian Statute Book. The first edition of the Code 

Civil and of Civil Procedure had been passed in 1859. and the first edition 
Proce- of the Code of Criminal Procedure uas passed in 1861.^ The 
dure, &o. Pi'ocedure has been supplemented by the Evidence 

Act (I of 1872) and the Limitation Act (IX of 1908), and by 
the Specific Relief Act (I of 1877), uhich stands on the border- 
land of substantive and adjective law. These Acts apply to 
all persons in British Lidia, uhethcr European or native, and 
wholly displace and suiicrsedo native law on the subjects to 
which they relate. 

But when the time canio for codifying the substantive civil 
law, it was found necessary to steer clear of, and make excep- 
tions with respect to, imj)ortant branches of native law. 

Indian The Indian Succession Act, 1865 (X of 1865), which is 
Succession guglish law, is declared by s. 2 to constitute, subject 

to certain exceptions, the law of British India ajiplicable to 
all cases of intestate or testamentary succession. But the 
exceptions are so wide as to exclude almost all natives of 
India. The provisions of the Act are declared (s. 331) not 
to apply to the property of any Hindu, Mahomedan, or 
Buddhist. And the Government of India is empowered 
(s. 332) to exempt by executive order fiKin the oiieration 
of the whole or any part of the Act the members of any race, 
sect, or tribe in British Lidia, to whom it may be considered 
impossible or inexpedient to apply those provisions. T\^ 
classes of persons have availed themselves of this exempt!# 
— ^Native Christians in Coorg, and Jews in Aden. The former 

‘ These are now represented by Act V of 1908 and Act V of '808 
respeotively. 
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class wished to retain their native rules of succession, not- 
withstanding their conversion to Christianity. The Jews of 
British India had agreed to place themselves under the Act, 
but it was not until some twenty j'ears after the Act had 
become law that the Jews of Aden, Avho lived in a territory 
which is technically part of British India, but who still observed 
the Mosaic law of succession.^ discovered that they were 
subject to a new law in the matter of succession. They 
petitioned to be released from its provisions, and were by 
executive order remitted to the Pentateuch. 

The operation of the Indian SucceH.sion Act has, however, 
been extended by subsequent legislation. 

The Oudh Estates Act, 1869 (I of 1869), exjwessly enabled 
the taluqdars of Oudh to dispose of their estates by ■will, and 
applied certain provisions of the Indian Succession Act to 
their 'viills. 

The Hindu Wills Act (XXI of 1870) applied certain of its 
provisions to — 

(1) all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after September i, 1870, -within 
the territories subject to the Lieutenant-Governor of 
Bengal, or the local limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombtiy ; and 

(2) all such wills and codicils made outside those terri- 
tories and limits so far as relates to immovable property 
situated within those territories or limits. 

But nothing in the Act is to 

(3) authorize a to, stator to bequeath property ■which he 
could not have alienated inter viwe ; or 

(4) deprive any persons of any right of maintenance of 
which* but for the Act, he could not deprive them by 
will ; or 

(5) affect any law of adoption or intestate succession ; or 

' See the rulings in Zelophchad's case, Numbers xxvii. 6, xzxvi. i ; and 
the chapter on Le Droit Israelite in Dareste, Stndea cCHistoire dn Droit. 
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(6) autliorizo any Hindu, Jaina, Sikh, or Buddhist to 
create in property any interest nhich he could not have 
created before Septeinbci’ i, 1S70. 

Probate The Probate and Administration Act, 1881 (V of 1881), 

BiUd ^(1* 

ministra- wliich extends to the whole of British India, applies most of 
tion Act. Succession Act, 1865, with respect to probate 

and letters of administration, to the case of every Hindu, 
Mahomedan, Buddhist, and person exemirtod under s. 332 of 
the Indian Succession Act, dying on or after April i, i88i (s. 2). 

The same section provides that a court is not to receive 
application for probate or letters of administration until the 
local Government has, with the previous sanction of the 
Governor-General in Council, by notification in the official 
Gazette, authorized it so to do. Such notifications have 
been since given by the local Governments. The Act, how- 
ever, is mei'cly a permissivo measure, and authorizes, but 
does not require, application for inobate or administration. 
And it must be remembered that Hindus do not, as a rule, 
make wills. 

Indian The Indian Contract Act (TX of 1872) docs not cover the 
Act. whole field of contract law, but, so fur as it extends, is general 
in its application, and supersedes the native law of contract. 
However, it contains a saving (s. 2) for any statute. Act, or 
regulation not thereby expressly repealed, and for any usage 
or custom of trade or incident of contract not inconsistent 
with its provisions. The saving for statutes has been held 
to include the enactment of George III, under which matters 
of contract are, within the presidency towns, but not else- 
where, directed to bo regulated by the personal law of the 
party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British 
India where they might have been expected to survive.^ h 
Negotiable The Negotiable Instruments Act, i88r, which correspondll 
ments Act. *0 aiid formed the precedent for the English Bills of Exchange 
Act, extends to the whole of British India, but is declared 
' See note (a) to s. 108 of Digest. 
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(s. i) not to aflect any local usage relating to any instrument 
in an Oriental language. It therefore preserves the customary 
rules as to the construction and effect of ‘ hundis,’ or native 
hills of exchange and promis.sory notes, except so far as those 
rules are excluded by the agreement of the parties.^ 

The Ti-aiisfer of Pi-opcrty Act, 1882, which lays down 
rules with respect to the sale, gilt, exchange, mortgage, and 
leasing of land, and on other points supplements the Contract 
Act, docs not apply to the Punjab or to Burma (except the 
toun of Rangoon) ; and, within the parts of India to which 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects. For instance, nothing 
in the Act is to affect the provisions of any enactment not 
thereby cxiiressly repealed, e.g. the Indian Acts which 
expressly save local usages in the Punjab and elsewhere. 
And nothing in the second chapter, which relates to the 
transfer of property by the act of parties, is to affect any 
rule of Hindu, Mahomedan, or Buddhist law (s. 2). The pro- 
visions as to mortgages recognize and regulate forms of 
security in accordance vith native as -well as English usage. 
Local usages with respect to apjiortionment of rents and 
other periodical payments (s. 36), mortgages (s. 98), and 
leases (ss. 106, 108). are expressly saved. And finally, there 
is a general declaration (s. 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by the local Govomment, with the sanction of the 
Government of India. Thus the application of these pro- 
visions is confined within very narrow limits. The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts, such as the Bengal Tenancy Act {VIII of 
1885), andthe similar Acts for other provinces, 
y The Indian Trusts Act, 1882 (II of 1882), which codifies 
the larv of trusts, does not apply to the province of Bengal 
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’ It is said, however, that the Indian banks refuse to discount hundis 
unless the parties agree to he hound by the Act. 
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or to tlie Presidency of Bombay. And nothing in it is to 
aSect the rules of Mahomedan law as to ivnkf, or the mutual 
relations of the members of an undivided family as deter- 
mined by any customary or personal law. or to apply to public 
or private religious or charitable endowments (s. i). 

BaBaniPntH The Indian Easements Act, 18S3 (V of 1883), which is in 
force in most parts of India outside Bengal, also embodies 
principles of English law, but i.s not to derogate from certain 
Government and customary rights (s. i). 
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The Guardian and Wards Act, 1S90 (VIII of 1890), which 
declares the law with re.spcct to the appointment, duties, 
rights, and liabilities of guardians of minors, ^ provides (s. 6) 
that, in the case of a minor who is not a European British 
subject, nothing in the Act is to be construed as taking away 
or derogating from any jiower to appoint a guardian which 
is valid by the law to which the minor i.s subject. And in 
the appointment of a guardian the court is, subject to certain 
directions, to be guided by what, consislenthj v'iih the law to 
which the minor is subject, appears in the circumstances to be 
for the welfare of the minor (s. 17). 

The law of torts or civil uTongs, as administered by the 
courts of British India, whether to Europeans or to natives, 
is practically English law. The draft of a bill to codify it 
was prepared some years ago, but the measure has never been 
introduced. 


Subjects If >'’6 survey the whole field of law, as administered by the 

Briti.sh Indian court.s, and e.xamine the extent to which it 

and native consists of English and of native law respectively, we shall 
lawrc- 7 1 1 • 

spectivcly find that Warren Hastings's famous rule, though not binding 

on the Indian legislatmres, still indicates the class of subjects 

with which the Indian l^islatures have been chary of inter- 

* Its operation was extended by Act VIII of 1891. » 

* Tho age of majority for persons domiciled in British India is by Ail 
IX of 1875 (as amended by s. 52 of Act VIII of i8go) fixed at eighteen, 
except where before the attainment of that ago a guardian has been appointed 
for the minor by tho court, or his property has been placed under the super- 
intendence of the Court of Wards, in whieh ease tho minoiity lasts until 

twenty-ona "g 
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fering, and which they have been disposed to leave to the 
domain of native law and usage. 

The criminal law and the law of civil and criminal procedure 
arc based wholly on English principles. iSo also, subject to 
some few exceptions,^ are the law of contract and the law of 
torts, or civil vrongs. 

But within the domain of family law, including the greater 
part of the law of succession and inheritance, natives of India 
still retain their pcz-soiial law, either modified or formulated, 
to some extent, bj’’ Anglo-Indian legislation. Hindus retain 
their law of marriage, of adoption, of the joint family, of 
partition, of succession. Mahomedans retain their law of 
marriage, of testamentaiy and intestate succession, and 
of viakf or quasi-religious trusts. The important branch of 
law relating to the tenure of land, ns embodied in the Rent 
and Revenue Acts and regulations of the different provinees, 
though based on Indian customs, exhibits a struggle and 
compromise between English and Indian principles. 

It uill have been seen that the East India Company began Attempt 
by attempting to govern natives by native law, Englishmen natwl^y 
by English law. This is the natural system to apply in 
a conquered comitry, or in a vassal State — ^that is to say, in 
a State where complete sovereignty has not been assumed by 
the dominant power. It is the system which involves the 
least disturbance. It is the system rvhich was applied by 
the barbarian conquerors of the provinces of the Roman 
Empire, and w'hich gave rise to the system of personal law 
that plays so large a part in the long hi.story of the decay 
of that empire. It appears to be the system now in force 
in Tunis, where the Ei-eiich have practical^ established an 
exclusive protectorate, and where French law appears to be 
Idministelfed by French courts to Frenchmen and European 
(preigners, and Mahomedan law by Mahomedan courts to 

• c. g. the Mahomedan rules as to the right of pre-emption, which are 
cxprcHsIy recognized by the Punjab Laws Act, 18/3 (as amended by Act 
XIT of 1878), and by the Ondh Laws Act, 1876. 
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the nativea of the country. It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or semi-civilized coimtrics. The variations are important, 
because the extent to which native laws and usages can be 
recognized and enforced dci»ends materially on the degree of 
civilization to which the vassal State has attained. 

The system broke down in India from various causes. 

In the first place there was the difficulty of ascertaining 
the native law. 

Warren Haating.s did his best to remove this difficulty by 
procuring the translation or compilation of standard text- 
books, such as the Hedaya, the Sirajiyah, and the Sharifyah 
for Maliomedan law, the Code of Manu, the Mitakshara, and 
the Dayabhaga for Hindu law, and by enlisting the services 
of native law officers as assessors of the Company’s courts. 
His regulations were based on the assumption that the natives 
of India could be roughly divided into Mahomodans and 
Gentus, and that there was a body of law applicable to these 
two classes respectively. But this simple and easy classifica- 
tion, as we now know, by no moans corresponds to the facts. 
There are large classes who arc neither Mahomedans nor 
Hindus. There are various schools of Mahomedan law. 
There are Mahomedans whose rules of inheritance are based, 
not on the Koran, but on Hindu or other non-Mahomedan 
usages. Hinduism is a term of the most indefinite import. 
Different text-books are recognized as authoritative in different 
parts of India and among different classes of Hindus. Even 
where they are so recognized, they often represent what the 
compiler thought the law ought to be rather than what it 
actually is or ever was. Local, tribal, caste, and family 
usages play a far larger part than had originally been suw 
posed, and this important fact has been recognized in lat^ 
Indian legislation. 

Then, the native law, even where it could be ascertained, 
was defective. There were large and important branches of 
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law, such cas the law of contract, for which it supplied insuf- 
licicnt guidance. Its defects had to be supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which wore applied 
under the name of justice, cc][uity, and good conscience. 

And lastly, native law often cmbo<lied rules repugnant to 
the traditions and morality of tho ruling race. An English 
magistrate could not enforce, an English Government could 
not recognize, the unregenerate criminal law of Indian 
Mahoraedanism. 

Thus native law was eaten into at every point by English 
case law, and by regulations of the Indian legislatures. 

Hence the chaos described in the passage quoted above 
from the report of the Calcutta judges. 

This chaos led up to the period of codification, which was 
ushered in by Macaulay's Commission of 1833, and which, 
after tho lapse of many years, bore fruit in the Anglo-Indian 
codes. 

In India, as elsewhere, codification has been brought about 
by the pressure of practical needs. On tho continent of 
Europe the growth of the spirit of nationality, and the con- 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half-sovereignties, has brought 
into strong relief the practical inconvenience arising from 
the co-existence of different systems of law in a single State. 
Hence the Ei-ench codes, the Italian codes, and the German 
codes. If codification has lagged behind in England, it has 
been largely, perhaps mainly, because England acquired a 
strong central Government, and attamed to practical unity 
of law', centuries before any continental State 

In India it became necessary to draw up for the guidance 
tf) rmtrainfid judges and magistrates a set of rules which 
tjjey could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, 
on tho one hand, to overpraise the formal merits of the 
' Seo chap, viii of my Legidative Methods and Forms. 

1601 B b 
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Indian codes, and on the other to underrate their practical 
utility as instruments of government. Their workmanship, 
judged by European standards, is often rough, but they arc 
on the whole uell adapted to the eonditions uhich they were 
intended to meet. An attempt has lieen made to indicate 
in this chapter the extent to which tliey have supplanted or 
modified native law and custom. 

It has often been sugge.sted that the process of codification 
should be deliberately extended to native law. and that an 
attempt should be made, bv means of codes, to define and 
simplify the leading rules of Hindu and Mahomedan law, 
■without altering their stdjstance. Sir Holand Wilson, in 
particular, has pleaded for the codification of Anglo-Mahome- 
dan law. There is, however, reason to Ijelicve that he has 
much underrated the difficulties of such a task. Those 
difficulties arise, not merely from the tendency of codification 
to stereotyiie rules wliich. under the silent influence of social 
and political forces, are in process of change, but from the 
natural sensitiveness of Hindus and Mahomedans about 
legislative interference •»\ith matters closely touching their 
religious usages and observances, and from the impossibility 
in many cases of formulating rules in any shape -which will 
meet -with general acceptance. It is easy enough to find an 
enlightened Hindu or Mahomedan. like the late Sir Syed 
Ahmed Khan, who will testify to the general desire of the 
natives to have their laws codified. The difficulty begins 
when a particular code is presented in a concrete form. Even 
in the case of such a .small eoimnunily as the Khojas, who 
have contrived to combine adhesion to the Mahomedan creed 
with retention of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of inheri- 
tance on which the leaders of the sect will agree t And ary 
code not based on general agreement would either caui^p 
dangerous discontent or remain a dead letter. The miscon- 
ceptions -ivhich arose about the Guardians and Wards Act, 
the authors of which expressly disavowed any intention of 
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altering native law, illustrate the sensitiveness which prevails 
about such matters. 

And what, after all, is a code ? It is a text-book enacted 
by the legislature. Several of the Anglo-Indian codes extend 
only to particular provinces of British India. But, as clear 
and accurate statements of the law, they possess much 
authority in the provinces to which they have not been 
formally extended. Indeed, it was Sir Henry Maine’s view 
that the proper mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become fami- 
liarized uith its contents, and accepted it as a satisfactory 
statement of the law. When this stage had been reached, 
what had been used as a text-book might be converted into 
a law. Now, the author of a text-book enjoys many advan- 
tages over the legislators who enact a code. He can guard 
himself by expressions such as ‘ it is doubtful whether ’ and 
‘there is authority for holding.’ And he can correct any 
error or omission without going to the legislature. If a digest 
such as Sir Boland Wilson’s obtains general acceptance with 
the courts which have to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 
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CHAPTER V 


BRITISH JURISDICTION IN NATIVE STATES 

It seems desirable to consider, somewhat more fully than 
has been possible within the compass of the foregoing chap- 
ters, the powers of the Indian legislative, executive, and 
judicial authorities with respect to persons and things outside 
the territorial limits of British India, particularly in the 
territories of the Native States of India. For this purpose 
it may be convenient to examine, in the first instance, the 
principles applying to extra-territorial legislation in England, 
and then to consider what nioclifications tho.se principles 
require in their application to India. This is the more 
important because the Indian Act regulating the exercise of 
extra-territorial jurisdiction was to a great extent copied from 
the English Act which had been passed for similar purposes. 
Torritoiial Parliamentary legislation is primarily territorial. An Act 
of Parlia- of Parliament prima facie applies to all persons and things 
within the United Kingdom, and not to any persons or things 
tion. outside the United Kingdom.^ In exorcising its power to 
legislate for any part of the King's dominions Parliament is 
guided both by constitutional and bj’^ practical considerations. 
It does not legislate for a self-governing dominion, except on 
matters which are clearly^ Imperial in their nature, or are 
beyond the powers of the dominion legislature. And, apart 
from constitutional considerations, it is reluctant to deal 
with matters which are within the competence of a local 
legislature. 

Principles In dealing with persons and things outside the King’s 


would bo contrary to the received principles of international 
* Soo S. T. Jameaon, [1896] 2 Q. B. 425, 430. 


dominions Parliament is always presumed to act in accordaiw 
territorial yrith the rules and principles of international law, and iBs 

Icgisla- j- 1 T+ 

tion. enactments are construed by the courts accordmgly. « 
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law 1 regulating the relations between independent States for 
Parliament to pass a law punishing a foreigner for an offence 
committed on foreign territory, or setting up courts in foreign 
territory, ft would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving English or 
other British courts jurisdiction in respect of offences so 
committed. But Parliament is reluctant, more reluctant 
than the legislatures of continental tstates, to legislate with 
respect to offences committed by British subjeets in foreign 
territoiy. Its reluctance is ba.sed on the traditions 

and principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the King, an expression inappropriate to foreign territory 
and by the rules as to venue and local juries ; partly on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a court at a distance from the 
scene of the offence and froin the region in which evidence 
is most readily obtainable. The difficulty about evidence is 
felt more strongly by British courts than by the courts of 
some other countries, where there is less reluctance to try 
offences on paper evidence.'^ 

' i. c. to the piincmlos of mlcmational law aa understood and recognized 
by England and the United States. But continental States have asserted 
the right to punish foreigners for offences committed in foreign territories, 
especially for acts which attack iho social existence of the State in question 
and endanger its security, and are not provided against by the penal law 
of the country in the territory of which they have taken place. Westlake, 
Inlernational Law, Part I, Peace, p. 251. And the principles of European 
international law cannot be applied, except with serious modiffcations, to 
States outside the European or Western family of nations. 

^ Ste Jenkyns's British Rule and Jurisdiction, i). 128. As to the principles 
on which different States hare exercised their powers of punishing offences 
committed abroad, see Hofftcr, Droit International (fourth Ereneh edition], 
/| 86, note Qt Where an offender has escaped from the country in which 
(ne offence was committed he can often be handed over for trial under the 
iLxtradition Acts, 1870 to r8g5, which apply as between British and foreign 
territory, or under the Eugitive Offenders Act, 1881, which applies as 
between different parts of the British dominions. Thus the procedure 
under these Acts often supplies a substitute for the exercise of extra- 
territorial jurisdiction. 
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These general principles appear to be consistent with the 
canons for the construction of statutes laid down in the 
Jameson case of 1896 ^ ; — 

’ It may be said generally that the area within which a statute is to 
operate, and the persons agaiiut whom it is to operate, arc to be gathered 
from the language and purview of the particular statute. But there 
may be suggested some general rules — for instance, if there be nothing 
which points to a contrary intention, the slatute will be taken to apply 
only to tho United Kingdom. But whether it be confined in its 
operation to the Unilcd Kingdom, or whether, as is the case here,“ it be 
applied to the whole of tho Queen's dominions, it will be taken to apply 
to all the persons in the United Kingdom, or in tho Queen’s dominions 
as the case maj'' be, including foreigners who during their residence there 
owe tomiiorary allegiance to Her Majesty. And, according to its con- 
text, it may be taken to apply to the Queen’s subjects everywhere, 
whether within the Queen’s dominions or without. One other general 
canon of construction is this— that if any construction otherwise be 
possible, an Act will not be construed as .a]>]>lying to foreigners in respect 
to acts done by them outside the dominions of the sovereign power 
enacting. That is a rule biiscd on international law, by which one 
sovereign power is hound to resiusct the subjects and the rights of all 
otlier sovereign powers outside its own territory.’ 

Under these circumstances the classes of cibses in which 
Parliamentarj' legislation has given jurisdiction to British 
courts in respect of offences committed out of British territory 
are not numerous. The most iinportant of them are as 
follows : — 

(1) Offences committed at sea. 

(2) Treason. 

(3) Murder and manslaughter. 

(4) Slave trade offences. 

(5) Offences against the Explosi^’c Substances Act, 1883. 

(6) Offences, such as forgery and perjury, committed abroi 
with reference to proceedings in some British court. 

(7) Bigamy. 

Qi 

(8) Offences against certain provisions of the Foreigjjj 
Enlistment Act, 1870. 

* Ji. V. Jameson, [1896] z Q. B. 425, 430, Judgement of Lord Bussell, 
L. C. J.. on demurrer to indictment. 

' See 33 & 34 Viet. 0 90, a, 3. 
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(i) The exercise by English courts of jurisdiction in OffBnoes 
respect of offences coniinitted on the high seas arises from the 
necessities of the case, i.o. from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal jurisdiction. They were originally dealt 
with by the coui’t of the admiral, but are now, under various 
enactments, triable by ordinary courts of criminal jurisdiction 
as if committed within the local jmisdiction of those courts.*- 

The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or in 
foreign territorial waters below bridges, and whether the 
offender is or is not a British subject or a member of the 
crew, and although there may be concurrent jurisdiction in 
a foreign court.^ The principle on %vhich Parliament exer- 
cises legislative, and the courts judicial, powers, is that a 
British ship is to be treated as if it were an outlying piece 
of British territory Theoretically, Parliament might, with- 
out bringing itself into conflict Arith the rules of inter- 
national law, legislate in every case in respect of an offence 
committed by a British subject on board a foreign ship when 
on the high seas. But it has abstained from doing so in cases 
where the British subject is a member of the crew of the 
foreign ship, because he may be treated as having accepted 
foreign law for the tiine, and because of the practical diflB- 
culties which would arise if members of the same crew were 
subject to two different laws in respect of the same offence. 

The principles on which Parliament has exercised its legis- 
lative powers with respect to offences on board ship are 

* See 4*5 Will. IV, c. 36, a. 22 ; 24 & 25 Viet. cc. 94 and 97 ; 57 4 58 
Aict. c. 60, at 684 ; and aa to the Colonies, 12 & 13 Viet. c. 96. 

(/ ‘ S. v. Anderson, L. R. i C. C. R. 161 ; R. v. Carr, 10 Q. B. D. 76. The 
Inile is subject to modifications in the case of alien enemies, or aliens on 
board English ships against their will. See Stephen, B istory of the Crimintd 
Law, ii. 4-8. 

’ The analogy is not complete. For instance, a British ship in foreign 
territorial waters is, or may be, subject to a double jurisdiction. 
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illustrated by ss. 6S6 and 687 of the Meivhant Shipping 
Act, 1894 (57 & 58 Vicl. c. bo), wliich niii as follows ; — 

‘686. — (l) Whore any person, being a Brilish subject, is charged 
with having committed any offcnco on board any Hritisli ship on the 
high soas, or in any foreign port or harbour, or on board any foreign 
ship to which ho does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on the high seas, and that person is found nithin the jurisdiction of 
any court in Her Majesty’s dominions, which would have had cognizance 
of the offence if it had been committed on board a British ship within 
the limits of its ordinary jurisdiction, that court shall have jurisdiction 
to tiy the offence as if it had been so eoinmittcd. 

12&13 ‘(2) Nothing in this section shall affect the Admiralty Offences 

Viet. e. gd. (Colonial) Act, 1849. 

‘ 687. All offences against property or person committed in or at 
any place either ashore or afloat out of Her Majesty's dominions by 
any master, seaman, or apprentice, who at the time when the offence 
was committed is, or within three months previously has been, employed 
in any British ship, shall bo deemed to bo offences of the same nature 
respectively, and be liable to the same punishment respectively, and 
be inquired of, heard, tried, determined, and adjudged in the same man- 
ner and by the same courts and in the same places as if those offences 
had been committed within the jurisdiction of the Admiralty of England; 
and the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and expenses of prosecutions for 
offences committed within the jurisdiction of the Admiralty of England. 

Section 68g gives powers of arrest, &e., in cases where 
jurisdiction may be exercised under s. 687. 

It tvill be observed that s. 686 draws a distinction between 
British subjects and others, and between British subjects 
who do, and those who do not, belong to a foreign ship. 
The terms in which s. 687 are expressed are very wide, and 
it is possible that English courts in construing them would 
limit their application with reference to the principles of 
international law. See the remarks in R. v. Anderson, where 
the case was decided independently of the enactment repro- 
duced by this section.! & 

* Piracy by the law of nations, committed on the open sea, whether to 
a British subject or not, is triable by an English court under the oriminul 
jurisdiction derived from the Admiralty. But tliis jurisdiction is not 
conferred by any special statute. As to what constitutes piracy jure 
gtnimm, sec Allot iiey-Getieral for Ihe Colony of llong Kong v. Kwok-a-Srng, 
L. R. 5 P. 0 . 179, 199 (1873), and Stephen, History of Hit Criminal Law, ii. 27. 
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(2) Treason committed abroad is triable in England under 
an Act of 1543-4 (35 Henry VIII, c. 2). Ti’eason, if com- 
mitted in the territory of a foreign State, may very possibly 
not be an offence against the law of that State, and therefore 
not be punishable by the courts of that State. 

(3) Murder committed by a Biitish subject in foreign 
ten'itory was made triable m England under a special com- 
mission of oyer and terminer by an Act of Henry VIII (33 
Henry VIII, c. 23). It ■v\as by a special commission under 
this Act that Governor Wall was. in 1802, tried and convicted 
of a murder committed in 1782.*^ The Act was extended by 
an Act of 1803 (43 Geo. Ill, e. 113, s. 6) to accessories before 
the fact and to manslaughter. Both these enactments were 
repealed by an Act of 1828 (9 Geo. IV, c. 31), which re-enacted 
their jirovisions with modifications as to procedure. The 
Act of 1828 was repealed and reproduced with modifications 
by an enactment in one of the consolidating Acts of 1861 
(24 & 25 Viet. c. 100, 8. g), which is the existing law. 

(4) Offences against the SlaA'e Trade Acts are triable by 
English courts if committed by any person witliin the King’s 
dominions or by anj^ British subject elsewhere (see 5 Geo. IV, 
0. 114, ss. g, 10). 

(5) Offences against the Explosive Substances Act, 1883 
(46 & 47 Viet. c. 3), i.e. offences by djmamitcrs, are triable 
by English courts when committed by any person in any 
part of the King’s dominions or by any British subject 
elsewhere. 

(6) Offences such as perjury and forgery are triable where 
the person charged is apprehended or in custody. See s. 8 of 
the Perjury Act, 1911 (3 & 4 Geo. V, c. 6) and s. 14 of the 
Forgery Act, 1913 (3 & 4 Geo. V, c. 27). 

fj (7) UndBr s. 57 of the Offences against the Person Act, 1861 
1^4 & 25 Viet. c. 100), bigamy is punishable in England or 
Ireland, whether the bigamous marriage has taken place in 
England or Ireland or elsewhere, but the section does not 
^ Stephen, Bisiory of Me Criminal Law, ii. 2. 
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extend to any second marriage contracted elsewhere than 
in England or Ireland by any other than a subject of His 
Majesty. 

(8) The Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), 
is declared by s. 2 to extend to all the dominions of His 
Majesty, including the adjacent territorial waters, and some 
of its provisions, e.g. ss. 4, 7, extend to offences committed 
by any person being a British subject within or without His 
Majesty’s dominions. The construction and operation of 
this Act were commented on in the case of E. v. Jameson, 
[1896] 2 Q. B. 425. 

British subjects in the proper sense are of two classes : — 

(1) Natural -born British subjects ; and 

(2) Naturalized British subjects. 

Every person born within the King’s dominions, whether 
of British or of foreign parents, is a natural -born British 
subject, unless he has renounced his British nationality in 
maimer provided by s. 4 of the Naturalization Act, 1870 
(33 & 34 Viet. c. 14). 

Persons bom out of the King's dominions whose fathers 
or gi’andfathers in the male line were natural-born British 
subjects are also by Act of Parliament ^ natural-bom British 
subjects, subject to certain exceptions and cjualifications, 
unless they have renounced their British nationality in 
manner provided by law'. 

Naturalized British subjects may have become so either 
by virtue of the imperial Naturalization Act of 1870, or by 
virtue of the law of a British possession. The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Act to extend beyond the United Kingdom (s. 7). 
Naturalization by virtue of the law of a British possession 
does not operate beyond the limits of that possession. Bm 
it would seem that the holders of certificates of naturaUzatioJI 
granted either under the imperial or under a colonial Act, 

* 25 Edw. Ill, atat. 2 ; 7 Auae, c. 5, 8. 3 ; 4 Geo. II, c. 21 ; 13 Geo. Ill, 
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are entitled to claim British, protection in all foreign coimtries 
other than their country of origin.^ 

The rights of an alien to whom a certificate of naturaliza- 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject previously to obtain- 
ing his certificate of naturalization, to be deemed to be 
a British subject, unless he has ceased to be a subject of that 
State in jnirsuance of the laws thereof, or of a treaty to that 
effect (33 & 34 Viet. c. 14, s. 7). 

A child born abroad of a father* or mother (being a widow) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy he becomes resident with the 
parent in the United Kingdom, to be deemed a naturalized 
British subject (see 33 & 34 Viet. c. 34, s. 10 (5) ). 

In many of those cases there may be a double nationality. 
This is specially apt to occur in the case of the children or 
grandchildren, born abroad, of British subjects. The Acts 
which gave such persons the status of British subjects were 
passed for a special purpose, are apt to cause conflicts of law, 
and are not always suitable to Oriental circumstances. 
Enactments of this kind ought, it may reasonably be argued, 
to be construed secundum vuileriam. It aiq)ears to have been 
held at one time that the expression ‘ natural-born subjects ’ 
is, in the statutes affecting India, always taken to mean 
European British subjects,^ and, although this position can 
no longer be maintained in its entirety (see, e.g., 21 & 22 
Viet. c. 106, s. 32), there is ground for argument that it may 
be construed subject to restrictions in its application to 
descendants of non-Euroi)can subjects of the Grow. 

* Eor a discuBsion of the difficult questions which have been raised os 
yi the effect of the statutory provisions under which certificates of naturaliza- 
ipn are graSted, and particularly as to the construction of s. 7 of the 
naturalization Act, 1870, see the Report of the Interdepartmental Com- 
mittee on the Naturalization Laws, 1901 ; Cd. 723. The Act of 1870 is 
now superseded by the British Nationality and Status of Aliena Act, 1914. 
Naturalization of aliens in India is provided for by Act XXX of 1852, which 
must be read with reference to the later imperial Acts. 

‘ See Minutes by Sir H. S. Maine, No. 97. 
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The conclusions to be drawn from the enactments and the 
reported decisions appear to he — 

(1) It would not be consistent with the principles of inter- 
national law regulating the relations between indepen- 
dent oi^’ilizcd States ^ for English courts to exercise, or for 
Parliament to confer, jurisdiction in respect of offences 
committed by foreigners in foreign territory. ‘ I am 
not aware,’ says the late Mr. Justice Stephen, ‘ of any 
exception to the rule that crime.s committed on land 
by foreigners out of the United Kingdom arc not subject 
to the criminal law of England, except one furnished 
by the Merchant Shi2)ping Act of 1854 (17 & 18 Viet, 
c. 104, 8. 267). There may be oxcci»tions in the orders 
made under the Foreign Jurisdiction Acts.' ^ 

(2) English courts are unwilling to exercise, and Parliament 
is unwilling to confer, jurisdiction in les^Jcct of offences 
committed by British subjects in foreign territory, 
except in special classes of cases. 

With respect to offences committed in British territory and 
abetted in foreign territory, or vice versa, it is difficult to 
lay down any general 2Jropositiun nhich does not require 
numerous qualifications. 

In the case of felonies committed in England or Ireland 
and aided in foreign teratory, the law is settled by the 
Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94, s. 7), 
which enacts that where any felony has been completely 
committed in England or Ireland, the offence of any person 
who has been an accessory, either before or after the fact, 
to the felony, may be dealt with, inquired of, tried, deter- 
mined, and punished by any court which has jurisdiction to 
try the principal felony, or any felonies committed in ai^ 

‘ But see the qualifying note above, p. 373. W 

’ IlislOTff of the Criminal Law, ii. J2. Section 267 of the Act of 1854 B 
now represented by s. 687 of the Act of 1894 noticed above. As to the 
orders under the Foreign Jurisdiction Acts, see below, p. 383. There 
may also be an exception in the case of a breach of duty to the Crown 
committed abroad by a foreign servant of the Crown. 
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county or place in which the act by reason whereof that 
person has become accessory has been committed ; and in 
any other case the ofEenco of an accessory to a felony may 
be dealt with, inq^uired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county or place in which 
the person being accessory is apprehended, or is in custody, 
u'hether the principal felony has been committed on the sea 
or on the land, or begun on the sea or completed on the land, 
or begun on the land or completed on the sea, and whether 
within His Majesty’s dominions, or without, or partly within 
His Majesty’s dominions, and partly v ithout. But there is 
no similar comprehensive enactment with respect to misde- 
meanours, and it is obvious that different considerations would 
ajiply in the case of such breaches of statutor5' regulations as 
are not necessarily offences by the law of another country. 

As to offences committed in foreign territory and instigated 
or aided in England, questions of great importanee and 
delicacy have arisen. These questions were raised in the 
famous ease of B. v. Bernard,^ and are touched on by the 
late Mr. Justice Stephen in his History of the Criminal Law. 
His conclusion is that, ‘ whatever may be the merits of the 
case legally, it seems to be clear that the legislature ought 
to remove all doubt about it by putting crimes committed 
abroad on the same footing as crimes committed in England, 
as regards incitement, conspiracy, and accessories in England. 
Exceptions might bo made as o political offences, though 
I should be sony if they were made wide.’® The English 
legislature has, however, never g' :.c s-j far as to adopt these 
conclusions in general terms, though it has declared the law 
in particular cases. Thus, with respect to murder and 
/aanslaugbter, the Offences against the Person Act, 1861 
1/24 & 25 Viet. c. 100, 88. 4, 9), has enacted in substance that 
persons who conspire in England to murder foreigners abroad, 

* Eoatcr and Einlason, 240 {1858) ; 8 State Trials, N. S., 887. 

- Vol ii, p. 14. 
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or in Engl.and incite people to commit murder abroad, or 
become in England aeeessories, whether before or after the 
fact, to murder or manslaughter committed abroad, shall be 
in the same position in every respect as if the crime committed 
abroad had been committed in England. 

As to theft, it was decided in iS6i.^ on a question which 
arose under an Act of 1827 (7 & 8 Geo. IV. c. 29), that where 
goods are stolen abroad, e.g. in Guernsey, there could not be 
a conviction for receiving the goods in England, and this 
decision was considered aiiplieable to eases under the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), by which the Act of 1827 
was replaced. This loophole in the criminal law has now 
been stopped by the Larceny Act. 1896 (59 & 60 Viet. c. 52), 
which punishes receipt in the United Kingdom of property 
stolen outside the United Kingdom. A similar question 
arose at Bombay in 1881 ® on the construction of ss. 410 and 
411 of the Indian Penal Code ; and it was held by the majority 
of the Court that certain bills of exchange stolen at Mauritius, 
where the Indian Penal Code was not in force, could not bo 
regarded as stolen property within the meaning of s. 410 so 
as to make the person receiving them at Bombay liable under 
s. 411. In order to meet this decision. Act VIII of 1882 
amended the definition of stolen property in s. 410 of the 
Penal Code by adding the words, ‘ whether the transfer has 
been made, or the misappropriation or breach of trust has 
been committed, within or without British India.’ The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law, 
but to the principles on wliieh legislation should proceed. 
Legislation with respect to olicnees committed in foreign 
territory and instigated or aided in British territory alwajre 
requires careful consideration, especially in its application tn 
foreigners, and with reference to minor offences, which maj 
be innocent acts under the foreign law. 

* Heg. T. Dthruiol, ii Cox C. C. 307. 

’ Empress v. S. Moorga Chettg, I. L. R. 5 Bom. 338. 
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Under the Orders in Council made in pursuanee of the 
successive Foreign Jurisdiction Acts British courts have 
been established and British jurisdiction is exercised in 
numerous foreign territories in resjMset not only of British 
subjects, but of foreigners, i.e. in cases to u’hich Parliamentary 
legislation would not ordinarily extend. But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its iiuthoritj' ultimately, not 
from Parliament, but from j)owers inherent in the Crown or 
conceded to the Crown by a foreign State 

The jurisdiction arose historically out of the arrangements 
which have been made at various times between the Western 
Powers and the rulers of Constantinople. These arrange- 
ments date from a period long before the capture of Con- 
stantinople by the Turks. As far back as the ninth and 
tenth centuries the Greek Emperors of Constantinople granted 
to the Warings or Varangians from Scandinavia capitulations 
or rights of extra-territoriality, whieh gave them permission 
to own wharves, carry on trade, and govern themselves in 
the Eastern capital. The Venetians obtained similar capitu- 
lations in the eleventh century, the Amalfians in 1056, the 
Genoese in 1098, and the Pisans in iiio, and thenceforward 
they became extremely general. When the Turks took 
Constantinople they did little to interfere with the existing 
order of things, and the Genoese and Venetian capitulations 
w'crc rcnew'ed.^ The first of w’hat may be called the modem 
capitulations was embodied in the Treaty of February, 153 1 , 
between Francis I of France and Soliman the Magnificent. 

' Tlip firnt anti most important tpctioii of the Roiviyu Jurisdiction Act, 
1890 (53 & 54 Viet. c. 37), is in form a declaration as well as an enact- 
ment. Section 2 is in form an enactment only, and possibly the difference 
WM intentional. 

/f See the Introduction by J. Theodore Bent to iSarfy Voyages ani Travels 
A [the Levant, pp. ii, iii — ^Publications of the Hakluyt Society. Mr. Bashdall 
Ills drawn an interesting parallel between the self-governing communities 
of foreign merchants in Oriental countries and the self-governing communi- 
ties of foreign students which, at Bologna and elsewhere, wore eventually 
developed into Universities (Universities of Enrope in the Middle Ages, 
i. 153). As to the jurisdiction over students at Bologna, sec ibid. pp. 178 sgq. 


Foreign 
Jurisdio- 
tion Acts 


Origins of 
consular 
jurisdic- 
tion. 

The capi- 
tulations. 



GOVERNMENT OF INDIA 


384 


[CH. 


This treaty, although, as has been seen, it enibnrlied no new 
principle, yet from another point of view marked a new and 
important departure in international law, if and so far as 
international law can he said to have existed at the beginning 
of the sixteenth century. The modern cairitulations nega- 
tived the theory that the ‘ infidel ’ was the natural and 
necessary enemy of a Christian State, and admitted the Maho- 
medan State of Turkey for limited purposes into the family 
of European Christian States. At the same time they recog- 
nized the broad differences between Christian and Mahomedan 
institutions, habits, and feelings by insisting on the with- 
drawal from the jurisdiction of the local courts of Christian 
foreigners who resorted to Turkish territory for the purposes 
of trade, and by establishing officers and courts with juris- 
diction over disputes between such foreigners. 

The principles on W'hich separate laws and a separate 
jurisdiction have been at times different and in different 
countries claimed on behalf of Western foreigners trading 
to the East wore enunciated, many generations afterwards, 
by Lord Stowell in a passage which has become classical : — 

‘ It is contended on this point that the King of Great Britain does 
not hold the British possessions in the Eiist Indies in right of sovereignty, 
and therefore that the character of British merchants docs not neces- 
sarily attach on foreignors loe.ally resident there. But taking it that 
such a paramount sovereignty on the part of the Slogul princes really 
and solidly exists, and that Great Britain cannot ho deemed to possess 
a sovereign right there ; still it is to he rememborod that wherever even 
a mere factory is founded in the eastern parts of the -world, European 
persons trading under the shelter and jwotection of those cstablLshnients 
are conceived to take their national character from that association 
under which they live and carry on their commerce. It is a rule of the 
law of nations, applying practically to those countries, and is different 
from what prevails ordinarily in Europe and the western parts of the 
world, in which men take their present national character from ttie 
general character of the country in which they are resident And t^ 
distinction arises from the nature and habit of the countries. In tM 
western parts of the world alien merchants mix in the society of tqjl 
natives ; access and intermixture are permitted ; and they become 
incorporated to almost the full extent. But in the East, from the oldest 
times, an immiscible oharaotor has been kept up ; foreigners are not 
admitted into the general body and mass of the society of the nation ; 
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they coiitimic strangers and sojourners as their fathers were — Doris 
aiimra siiam non inlcrmiscuil viidam. Not aequirijig any national 
character under the general sovereignty of the counliy, and not trading 
under any recognized authority of their own original country, they have 
been held to derive their prchcnt character from that of the association 
or factory under whose jirotcotion they live and carry on their trade.’ ’ 

The first of the capitulations granted to England bears The 
date in the year 1579,“ and two years afterwards, in 1581, Company. 
Queen Elizabeth established the Levant Company for the 
purpose of earrying on trade with the countries under the 
Ottoman Porte. Tn 11)05 the company obtained a new 
charter from James I, and this charter, as confirmed by 
Charles li, recognized by various Acts of Parliament, and 
supplemented by usage, con.stitutcd the basis of the British 
consular jurisdiction in the East until the abolition of the 
Levant Comjpany in 1825.® 

By the ohartor of King James, as confirmed by the charter 
of King Charles, the company was invested with exclusive 
privileges of trade in great part of the Levant and Mediter- 
ranean seas, and with a general power of making by-laws 
and appointing consuls AAith judicial functions in all the 
regions so designated. 

The charter of King James was altogether in the nature 
of a prerogative grant from home, and was not foimded on 

' The Indian Chief, (1800) .3 Robinson, Adm. Rep. ji. 28. See also the 
remarks of Dr. Lushiiigton in the case of the Laconia, (1863) 2 Moo. P. C., 

N. S., p. 183. 

“ The capitulations with Eimlaiid now in force were confirmed by the 
Treaty of the Daidancllcs in 1809, and are to bo found m Hcrtslet’s Treaties, 
ii. 346, and in Ailchison’s Trealies, third edition, vol. xi. Appendix I. 

“ The statements in the following paragraphs, as to the jurisdiction 
o.xcroisod by the officers of the Levant Company, arc derived partly from 
a memorandum written tor the Foreign Office by the Into Mr. Hope Scott 
(then Mr. J. R. Hope), by whom the Foreign Jurisdiction Act, 1843, was 
drp Jrn. [This memorandum, which at the date of the first edition of this 
b(' Ik had not icon published, is now printed as Appendix VI to Sir Henry 
jl ffiyns’s British Bide and Jurisdiction bei/ond the Seas.^ See also the case 
ot^he Laconia ; Papayaniii v. The Russian Steam Navigation Company, 

2 Moo. P. C., N. S., iCi. As to the history of the Levant Company, see 
Mr. Bent’s Introduction to Narly Voyages and Travels in the Levant, noticed 
above, and the article on ‘ Chartered Companies ’ in the Encyclopaedia of the 
Laws of England. 
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any recital of concessions made by the various sovereigns in 
whose dominions it was to take effect. It did not expressly 
refer to any such conces.sions as the basis of a power to with- 
draw British subjects from the foreign tribunals, and such 
a pow'er was apparentl}'^ aasmiied even in cases in which those 
tribunals might, according to the local law, supply the legiti- 
mate forum. The charter merely provided that there should 
be no infraction of treaties. 

The main strength of the coercive jurisdiction given by 
the charter appears, in Turkey at least, to have depended, 
on the one hand, upon the corporate character of the com- 
pany and the power which it thus had over its oto members, 
and, on the other hand, upon its exclusive privileges of trade 
which enabled it to prevent the influx of disorderly merchants 
and seamen. 

The charter did not contemplate the exercise of any criminal 
jurisdiction properly so called, nor any of a civil character 
in mixed suits. These branches of the consular jurisdiction 
in the East are probably of gradual acquisition, and perhaps 
were not claimed at the time when King James and King 
Charles granted their charters. 

I^solu- The jurisdiction conceded by the Sublime Porte was 
Levant exercised mainly^ by officer’s called consuls^, who were 

Company, appointed by the Levant Company, and whose procedure 
was regulated by by-laws of the Company made under powers 
very like those granted to the East India Company. 

The Levant Company, with its exclusive irrivilogcs of 
trading and its indefinite Icgi.shitivc and judicial powers, 
closely resembled the East India Company ; and the legal 

' Tho jurisdiction was exercised also by the amba.ssador, who waa 
appointed by tho Crown, but wa.s until 1803 nominated and paid byj^ 
Levant Company. He continued to bo chief judge of the consular 00 \t 
down to 1857. 1 1 

” Of course the use of the word ‘ consul ’ is of much older date ; ^ 
Murray’s Dictionary, and Du Cange, s. v., and the Report of the Select 
Committee of tho House of Commons on Consular Establishments, 1835- 
As to tho French consuls in the Levant during and before the seventeenth 
century, see Masson, Hiit. du Gommerce Franpiis dans U Levant, p. xiv. 
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(lifliculties which arose when the East India Company extended 
the exercise ol its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
might have arisen under the jurisdiction exercised by the 
consular officers of the Levant Company. But, as the East 
India Company grew, the Levant Company dwindled, and 
in 1825 it was formally dissolved. The Act uhich provided 
for its dissolution (6 Geo. IV, c. 33) enacted that thereafter 
all such rights and duties of jurisdiction and authority over 
His Majesty’s subjects resorting to the ports of the Levant 
for the purposes of trade or otherwise as were law fully exercised 
or performed, or which the various charters or Acts, or any 
of them, authorized to be exercised and performed, by any 
consuls or other officers appointed by the Company, or which 
such consuls or other officers lawfully exercised and per- 
formed under and by virtue of any power or authority what- 
ever, should be vested in and exercised and performed by such 
consuls and other officers as His Majesty might be pleased 
to appoint for the protection of the trade of His Majesty’s 
subjects in the porta and places mentioned in the charters 
and Acts. 

The intention of the Act, doubtless, was to transfer to the 
consular officers apjiointed by the Crorm all the powers 
formerly vested in the consular officers apirointed by the 
Levant Company. But it soon appeared that the dissolution 
of the Company materially increased the difficulty of the 
task imposed on the consuls. The authority which had 
previously supported them was gone, and the prescriptive 
respect which might formerly have attached to the powers 
conferred by the charter was distm’bcd by the necessity 
which had now arisen of testing those powers by the recog- 
' lized principles of the English constitution. 

1/ In 1826 the larv officers of the Crorvn threw doubts on 
the legality of the general powers of fine and imprisonment, 
and of the power whieh had previously been held to be vested 
in the consuls of sending back British subjects in certain 
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cases to this country, and thus the coercive chai’actcr of the 
jurisclictioii was greatly shaken. 

Moreover, the Act of George IV had made no provision 
in lieu of the Companj’‘s power of framing Ijy-lav s, and no 
method had been devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and out 
of deviations from it by the consular tribunals. 

And. lastly, the criminal and international jurisdiction had 
gradually assumed a form which tho new state of affairs 
rendered in the highest degree important, but the exercise 
of which transcended such authority as the Compan3'’s consuls 
might previously have claimed. 

In 1836, eleven j'ears after the dissolution of the Levant 
Companj'^, an Act (6 & 7 Will. IV, e. 78) was passed to meet 
these difficulties. It recited that bj’ the treaties and capitula- 
tions subsisting between His Majesty and the Sublime Porte 
full and entire jurisdiction and control over British subjects 
within the Ottoman clommions in matters in which such 
British subjects are exclusively concerned was given to the 
British ambassadors and consuls appointed to reside within 
the said dominions, and that it w’as expedient for the protec- 
tion of British subjects within the dominions of the Sublime 
Porte in Europe, Asia, and Africa, and likewise in the States 
of Barbary. as well as for the protection of His Majesty’s 
ambassadors, consuls, or other officers a^ipointecl or to he 
appointed by His Majesty for the iirotcctioii of the trade of 
His Majesty’s subjects in the said ports and places, that 
provision should be made for defining and establishing the 
authority of the said ambassadors, consuls, or other officers. 
And it went on to enact that His Majesty might by Orders in 
Council issue directions to His Majesty’s consuls and othM 
officers touching their rights and duties in the protection of hi \ 
subjects residing in or resorting to the ports and places men(J 
tioned, and also directions for their guidance in the settlement of 
differeneos between subjects of His Majesty and subjects of any 
other Christian Power in the dominions of tho Sublime Porte. 
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Tlio Act cf 1S3O WiiK a complete failure, and remained 
a dead letter. It.s language and machinery were in many 
respects defective and open to objection. 

British extra-territorial jim.sdiction in the Levant was 
derived from two main sources : the authority of the Sublime 
Porte and the authority of the Crown of England. The 
charters of James and Charles ignored one of these sources, 
and used language which seemed to treat the jurisdiction 
exercised by the consular oflicers of the Levant Company as 
re.sting exclusively on the prerog.itive of the Crown. The 
language of the Act of 1825 was sufficiently general to include, 
and was perhaps intended to include, authority derived from 
the Porte and from the consent of other Em'opean Powers, 
but the Act makes no specific reference te either of these 
sources. The Act of 1836 erred in the oi^posite direction. 
Its language was so framed as to countenance the theory, 
always disavowed by the English Government, that British 
ambassadors and consuls wore in respect of their jurisdiction 
delegates of the Porte, instead of being officers of the Crown 
exercising powers conceded to the Crown by the Porte. 

Again, the preamble, by refen-mg specifically to the capitula- 
tions, and to cases in which British subjects were exclusively con- 
cerned, tended to discredit those imj)orlaut parts of the juris- 
diction which had arisen from usage or which related to cases 
affecting foreign subjects under the j)rotection of GreatBritain. 

Usage had played an important part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include crimmal juris- 
diction, properly so called, nor civil jurisdiction in suits 
o.*^ a mixed character. But by 1836 the subject-matter of 
this jurisdiction appears ^ to have included, either generally 
' Ind consfiintly or in some places and occasionally — 
li (i) Crimes and ofiences of whatever kind committed by 
British subjects ; 

(3) Civil proceedings where aU parties were British subjects : 

* According to Mr, Hope Scott. 
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(3) Civil proceedings uliere llic defendiint txds a British 
subject and the plaiiilift a subject of tiie Porte ; aud 

(4) Civil proceedings t\ here the defendant as a British sub- 
ject and the plaintiff subject to another European Power. 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subject.s, but ecpiallj- on behalf of 
subjects of other Powers navigating under the flag, or claim- 
ing the protection, of Great Britain. It must be borne in 
mind that the Ionian Islands wci'c at that time under the 
protection of the British Govermnent, and that cases in 
Avhich Ionian islanders were concerned were apt to come 
before the consular courts at Constantinople and elsewhere 
in the Levant. But, besides the Ionian islanders, there was 
a motle}' crew of person-s of different nationalities, hangers-on 
of the embassy and others, who for reason.s more or less 
legitimate claimed British piTitection. This A\as the origin 
of the clas.s of protected iiensons referred to in modern Orders 
in Council under the Foreign Jurisdiction Acts.^ 

Lastly", the Act was so vaguelj* worded as to leave great 
room for doubt as to the iiowor-s conferred by it on the Crovn, 
and particularly as to how far the Crown could in accordance 
with it excrci.se powers of legislation. This n as a matter of 
the greatest moment. Under the cairitulations the ‘ custom ’ 
of the English was to be observed on the decision of any suit 
or other difference or dispute amongst the English themselves. 
And in proceedings between English and Europeans the 
forum rei was customarily allowed to entail the application 
of English law to an English defendant, but a strict adherence 
to English jurisprudence had never been ob, served. The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary 

The Act of 1836 was repealed and superseded by thl| 
Foreign Jurisdiction Act of 1843 (6 & 7 Viet. c. 94). Thiff 

^ It is well known how scandalously tho privilege of claiming foreign 
protection has been abused in places like Tangier. As to the restrictions 
placed on this privilege in Turkey sec Young, Corps de Droit Ottoman, u. 230. 
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Ac(, tlio provisions of which arc now enibociiod in the Foreign 
J iiristliolioii Act, 1890 (53 & 54 Viet. c. 37), was as conspicuous 
a success as its preclccessoi' was a coiispieuous failure. Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction, 
and that its enacting words emlx)dicd a formula of great 
simplicity, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen’s dominions where the Queen had jurisdiction, 
she ought, with respect to the persons under that jurisdiction, 
to be in the same position as that which she occupies in 
a territory acquired by conquest or cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (as the Act of 1890 now recites) that by 
treaty, capitulation, grant, usage, sufferance, and other lawful 
moans Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty's dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, 
in terms reproduced by the Act of 1890, that ‘ it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majestj^ now hath, or may 
at any time hereafter have, within any country or place out 
of Her Majesty’s dominions in the same and as ample a 
maimer as if Her Majesty had acquired such power or juris- 
diction by the cession or conquest of territory.’ 

To illustrate the eficct of this enactment by a concrete 
instance, the King has, with respect to the jurisdiction exer- 
lisable b;^ him at Shanghai, a place within the territorial 
umits of the empire of China, the same power as he has in 
Hong Kong, a British Crown colony outside the territorial 
limits of China and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enactments whicli have In-en })asse(l for amending and 
extending it, and which aiv noiv enibedied in the Consolida- 
tion Act of iSgo, coii-sular and otlier jinlieial officers have 
been established in all parts of the world m here the sovereign 
Power is non-Christian, and extensive codes of law have been 
framed for their guidance.’ In most cases the law adopted 
has been the English law, with the necessary modifications 
and simplifications ; but at Zanzibar, which is much resorted 
to by natives of India, and from otlicers at which place an 
appeal is given to the High Court of Bombay, the law aj)plied 
is the law' of British India.- A similar course was adopted 
in the Persian Coast and Islands Order in Council. 1889.® 

Three stages may lie traced in the history of the Foreign 
Jurisdiction Acts. 

During the first stage they were aiiplied exclusively to 
territories under regular Clovernmcnts to whojii consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the officers of other European 
States. Practically they were only a])plicd to non-Christian 
countries, such as Turkey, Persia, and China. ‘ Such coun- 
tries,’ as Mr. Westlake has observed,' ' luivo civilizations 
differing from European, and, so far as they are not Mahome- 
dan, from those of one another. The Europeans or Americans 
in them form classes apfirt, and would not foci safe under 
the local administration of justice which, even were they 
assured of its integrity, could not have the machinery neces- 
sary for giving adequate xirotcction to the unfamiliar interests 
arising out of a foreign civilization. They were therefore 
placed under the jurisdiction of tlio consuls of their rcsiiective 
States, pursuant to conventions entered into by the lattei 
writh the local Governments.’ ■ 

Turkey was the first country to which the Foreign Juris! 

’ See the Orders in Council printed in vol. v of the Stainiory BiUea atu 
Orders Revised. 

“ See the Zanzihar Order in Council, 1897. 

“ 8 Utl. R. and 0 . Rev. v. 667. 

' C'/idpters on Prhtcipks oj Iniernaiional Law, p. io 3 . 
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iliftioii Acts wore applied, and the jurisdiction exercised by 
British authoiities in Turkey is now regulated by the Ottoman 
Order in Council, iSgg,^ vvliicli extends to all the domuiioiis 
of the Ottoman Porte, including Egypt. 

The Anglo-Erench Convention of igo 4 virtually recognized 
the predominant jiosition of the British Government in 
Egypt, but Egypt has not become a British protectorate, 
as Tunis has become a French protectorate, and eonsequentlj’ 
Egypt is still subject to the regime of the Capitulations. The 
evils arising out of that regime were forcibly described 
by Lord Cromer in his reports on Egypt for the years igo4 
and igo5.- Egypt, horetnarked, stands in the unique position 
of an Oriental country which has assimilated a very consider- 
able portion of European civUization, and which is mainly 
governed by European methods, but which at the same time 
possesses no machinery for general legislation, such as is 
possessed by the various states which, in judicial and adminis- 
trative matters, it is taking as its model. At present no 
change can be inade in any law applicable to Europeans 
without the unanimous consent of nearly all the Powers of 
Europe and the United States of America, and experience 
shows that it is practically impossible to obtain this consent 
even in matters of minor importance. So long as legislation 
was conducted by diplomacy, and so long as fifteen separate 
Powers each possessed the right of liberum veto on each new 
legislative proposal, he regarded any attempt to introduce the 
reforms, of which the country stands so much in need, as prac- 
tically hopeless . The remedy which he suggested was the crea- 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them.® 

I 1 * Slat. S. ind 0 . Bev. vol. v, p. 742. When Tunis became a French pro- 
\lctorate it was excluded from the operation of tho Ottoman Order in 
Uouncil then in force. As to the consular courts and jurisdiction in Turkey 
see Young, Corps de Droit Ottoman, L 279. 

' Egypt, No. I (1905), Cd. 2409 ; Egypt, No. 1 (1906), Cd. 2817. 

* Tho capitulations do not apply to the Soudan, which is practically 
a British protectorate. 
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Second After llie b’oreioii Jiirisclictioii Act had been applied to 
a^^ieu- countries like Turkey, it lx?cainc necessary to extend the 
tionto system of foreign iurisdiction to barbarous countries not 

countries, under settled government. By an Act of 1861 (24 & 25 
Viet. c. 31) 1 the colonial authorities of Sierra Leone tvere 
empowered to exercise jurisdiction in the uncivilized terri- 
tories adjoining that colony. And by an Act of 1863 (26 & 

27 Viet. c. 35) 1 similar provision was made with respect to 
territories adjoining the Caj)c Colony. A more important 
departure in this stage was marked by the passing of the 
Pacific Islanders Protection Act of 1875 (38 & 39 
By this Act Her Majesty was empowered to create by Order 
in Council a court of justice with civil, criminal, and admiralty 
jm’isdietion over Her Majesty’s .subjects within certain islands 
and places in the Western Pacific, with power to take cogni- 
zance of all crimes and offences committed by Her Majesty’s 
subjects within any of those islands and places. Three years 
later power was given in more general terms to bring places 
not within the dominions of any settled government under 
the operation of the Foreign Jurisdiction Acts. By s. 5 of 
the Foreign Jurisdiction Act, T878 (41 & 42 Viet. c. 67), 
noAv reproduced by s. 2 of the Foreign Jurisdiction Act, 1890, 
it was enacted that m any country or place out of Her 
Majesty’s dominions in or to -which any of Her Majesty s 
subjects were for the time being resident or resorting, and 
which was not subject to any Government from -whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of the other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects^ for the 
time being resident in or resorting to that country or pla 
and the same should be deemed to be power and Jurisdictiii 

’ This Act is still in force, but may be revoked or varied by an OrdJ! 
in Council under the Foreign Jurisdiction Aot, 1890 (sec 53 & S 4 Viet, 
c. 37, B. 17). 

* Note that the jurisdiction under these enactments is expressly confined 
to British eubjeots. < 

' ^.9 
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had by Her Majesty therein within the Foi'ei"u Jurisdiction 
Act, 1843. 

An important stage was reached when the Toreign Juris- Third 
diction Acts were applied to protectorates. In territorie.? to 
which the Pacific Islanders Protection Act applies, such as 
iSamoa, British officers and French or German officers may toratc-s. 
be exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which arc under the exclusive 
25rotectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
Euro^jean Power, and that corLscquently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by officers of the British Government instead of being exercised 
by them concurrently with officers of other European States. 

The term ‘ protectorate ’ acquired international recognition Reco^- 
in the proceedings of the Berlin Conference of 1S85. whenAinean 
it was stipulated (by Art. 34 of the Acte Geniral) that any 
Power whicli might thereafter cither acquire possession 
or a.ssume a protectorate over, any tenitory on the coast mce. 
of Africa, shoidd notifj’^ the same to the other signatory 
Powers, in order to give them an O2q)ort unity of putting 
forward any claim to which the}’ might conceive themselves 
entitled. This stipulation did not apply to aimexatious or 
protectorates in the interior,^ 

Immediately fiftcr the signature of the general Act of Charter tat 
Berlin, the Emperor William granted to the German Coloniza- Coloniza- 
tion Society in East Africa a charter of i)ivtectioii. in which 
he S23oke of territories which by certahi traders had been 
ceded to him for the German Colonization Society, with 
‘ 'fcrritorial superiority,’ * and granted to the Society, on 

I ^ 

( ' The general Act of Berlin is to be found in Hertslct, Map of Africa by 
Treaty, i. 20. There are several references to protectorates in other articles 
of the Act of Berlin, and also in the suhsequent Brussels Act with respect 
to the African Slave Tiado, Heitslet, i. 4S. 

’ The word used in the charter is ‘ Landoshoheit,’ and is tiauslated in 
Hortslct’s Map of Africa by Treaty as ‘ sovereign rights.’ 
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certain coiiclilions, the iuilliority to exereise all rights arising 
from thoir ti-catics, iueludiiig that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com- 
mercial or other purposes^ 

Questions As to the legal and international etfccts of this charter and 
imiierial Act of April, 1886, by which the charter 
charter, jj^g apparently been snircrseded, many cpicstions have been 
raised by writers on international law both in this country 
and on the Contuicnt.- Have the territories to which they 
apply become German territory in a sense which imports all 
the rights arrd resjponsibilities of territorial sovereignty ? Or 
are they merely subject to a German protectorate, implying 
a lesser degree of sover'clgnt^'^ and responsibility ? 

In considering these questions it must bo borne in mind 
that Germany had in 1886 practically no colonial experience. 
England, with her vast system of colonics and dependencies, 
and with her factories and mercantile establishments in every 
part of the world, is familiar with the several distinctions 
for legislative, judicial, and executive purposes betAveen the 
British dominions as a Avhole and the places outside the British 
dominions in Avhich British jurisdiction is exercised ; between 
the United Kingdom and the colonies and dependencies 
which, AA’ith the United Kingdom, make up the British 
Empire, and arc sometimes described collectively in Acts 
of Parliament as British irossessions ; and lastly, beUveeii the 
several classes of British possessions ; and uitli the mode in 
which, extent to which, and conditions under Avhich imperial 
authority may be exercised in ] daces belonging to each of 
these categories. Germany, when the present empire was 
formed, had no colonies, and few important mercantile settfe- 
ments in foreign countries, and the constitution of^he empM 
contained no provision for the mode in which authority 

’ Hertslet, M<vp of Africa by Treaty, i 303. 

' See, e. g., Hall Foteign J-uriediction of the British Crown, part iii, chap. 3 ; 
Westlake, Chapters on the Principles of International Law, p. 1 77 ; Dospagnet; 
Bssai sur les Proteetorats, chap, iii. 
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to bo exercised in any possessions or colonies which might 
subsequently bo acquirod. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was tliat betAveen their home or European territories — ^the 
Reiclisgebiet pi-oper — and tlicir new acquisitions beyond the 
seas ; and the tendoney A\-as to distinguish these latter by 
the collective name of protected terrilorv, or ‘ Schutzgdiiet.’ 
It was not nmialiii-al that tliis ajrjAcllation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed ; as to whether they were or 
Averc not to be treated, for international purposes, as German 
territory ; as to AA'hetlicr the natives AAcre or AA-ere not German 
subjects ; and gcnerallj' as to the nature and extent of the 
rights claimed and responsibilities assumed by the German 
sovereign AA'ithin these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
ahvays easy to give a precise ansAver to questions of this kind. 
The German Protectorate in FclsI Africa, AA’ith its double 
government by the Imperial Ctoami and by a chartered 
companjq AA’as a political experiment resembling in its nature, 
and perhaps consciously modelled on, tiiO earlier form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close parallel in the vagueness 
of language of the English Begulating Act of 1773, and this 
vagueness is probably attributable in each case to the same 
causes. As Sir James Stejjhcn has remarked,* the authors 
of the Regulating Act ‘AAislicd that the King of England 
should act as the sovereign of Bengal, but they did not wish 
to proclaim him to bo so.’ 

The questions Avhich AA’cro raised AA'ith reference to the 
Gflrman protectorate claimed in 1885 may be raised, and 
hmATB been raised, Avith reference to the English protectorates 
established in various parts of Africa over regions occupied 
by uncivilized tribes. The term ‘ protectorate,’ it has been 
* Nunmmar and Impeij, ii. 129. 
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observed, implies a protecting State and a protected Slate. 
How can it bo applied to uncivilized regions where there is 
no organized State to protect ? In what respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised b}' the protecting State, differ 
from territorial sovereignty The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896. In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Bechuanaland Protectorate. 
The Lord Chief Justice, in charging the jury,- intimated 
clearly that in his opinion the latter of these places, as welt 
as the former, must, at all events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Viet. c. 90, s. ri), be treated 
as if it were -within the limits of Her Majesty's dominions. 

‘ The following ato illustrative spccimons of treaties made with native 
chiefs in Africa : — 

‘[name of chief] hereby decIaroH that ho has* placed himself and all his 
territories, countries, peoples, and subjects nnder the proiecliou, rule, and 
government of the Tmpeml IJritHi East Africa Company, and has ceded 
to the paid Company all its [qu. hisj sovereign rights «ind rights of govern- 
ment overall his territories countries, peoples, and subjects, in consideration 
of the said Company granting the protection of the said Company to him, 
his territories, countries, peoples, and subjects, and extending to them 
the benefit of the rule and government of the said Company, And he 
undertakes to hoist and recognize the flag of the said Company.* Hertslet, 
Map of Africa hy Treaty, i 166. 

‘ We, the undersigned Sub-Chiofp, . . . acting for and on behalf of the 
Wanyassa people living within [specified lijiiU&J, rao.st oanicstl^’ beseech 
Her Most Gracious Majesty the Queen of Great Britain and Indand ... to 
take our country, ourselves, and our peoples under her special protection, 
■wo solemnly pledging and binding ourselves and out peoples to observe 
tho following conditions :■ — 

‘ I . That we give, over all our country within the abovc-d^cribed 
all sovereign rights, and all and eveiy other claim absolutely, and with^t 
any reservation whatever, to Her Most Gracious Majesty tho Quoen [^>] 
for all time coming.* Hertslet, i. 188. 

It is difficult to SCO what residuum of sovereignty remains after these 
oessions. 

* Times, July 29, 1896. 
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And this might, perhaps, reasonablj' be held, for the nature 
of the sovereignty exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of the Act.^ It must be remembered, however, 
that the points of law arising in the Jameson ease were not 
fully argued, and that the language of a charge to the jury 
cannot always be construed with the same strictness as the 
language of a judgement. The law was laid down in the 
Jameson case •nith reference to the construction of a particular 
statute, and the propositions embodied in the chief justice’s 
charge must not receive too wide an application. It seems 
clear that for ordinar}' purj)oses the territory of a protectorate 
is foreign and not British territory. If this were not so, 
orders for establishing and regulating the jurisdiction exer- 
cisable within it by British authorities could not be made 
under the Poreigu Jurisdiction Act. Perhaps it would be 
accurate to say that for the purposes of inunicipal law the 
territory of the Bechuanaland Protectorate is not, but for 
the purposes of international law must be treated as if it were, 
part of the British dominions. The line of di-idsion is thin, 
but it exists, and it has its utility. If the objection is raised 
that protectorates of this kind are inconsistent with previously 
received rules and formulae of international law, the answer 
is that they have been found by practical experience to pro- 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference ; that inter- 
national law is an understanding between civilized nations 

i ath respect to the rules applicable to certain existing facts ; 
p.at it is*in a state of constant growth and development ; 
nd that when new facts make their appearance the appro- 
priate rules and formulae will speedily be devised.* 

’ Seo the Order in Council as to juris^ctionin the protectorate, below, p. 405. 
* The terms * protectorate ' and ‘ sphere of influence ’ hare sometimes 
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Thc“ application to protectorates of the machinery of the 
Foreign Jurisdiction Acts has brought into greater prominence 
the question as to the classes of ]3ersons uith resjjcct to vhom 
the jurisdiction exercised in accordance with those Acts can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jiurisdiction is derived from an arrange- 
ment between the British Crown and the territorial sovereign, 
it clearly can he made exercisable in the case of persons under 
either of those authorities. But in the territories where it 
was first exercised, it was required for the ^wotcction of 
foreigners, and was not intended for, and was not exercised 
in the case of, subjects of the territorial sovereign. The 
classes of persons for whom it was intended were cither 
British subjects or persons entitled to the political protection 
of the British Cromi. And the Ottoman Order in Council 
of i8gg (Articles i6-ig), like other Orders in Council framed 
on the same lines, includes British-protected persons in its 
definition of British subjects (Ait. 3) and orders provision for 
the registration of British subjects as so defined. In the 

been loocly treated as. synonyiuoui. But the latter term has merely a 
negative mc.aning. It implies an engagement betsvecii two States, that 
one of them will al^stain from interfering or evcrcising influence within 
certain tciiitorics, which, as between the contraeting jiarties, are reserved 
for the operations of the other. Such an engagement does not of itself 
iavohe the e.vcreisc of any powei-^ or (he assumplion of any ri'sponsihility 
by either .State within the sidieie of infiuenco leservcd to itself. But the 
exclusion of interference hy one of the .Slates within a particular territory 
may involve the assumption by the other of some degree of responsibility 
for the raaiiitenanco of order within th.it territory. Tims a sphere of 
influence is a possible protectoiatc, and tends to pass mto a protectorate, 
juit as a protectorate tends to pass into comiiicte sovereignty. The ehiet 
use of establishing a sphere of iniiaenco appears to ho to minimizo tte 
risk of war arising from scrambles for territory, and to obviate neecssil® 
for cScclive occupation as a bar to annexation or encroachment by m 
competent State. But the arrangement on which a ‘ sphere of influono^ 
is based has, of itself, no international validity, and is not binding except 
on such States as are parties to the arrangement. The phrase was invented 
to moot a transient state of things, and is perhaps tending to become 
obsolete. 
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case of the Laconia}- which was between British subjects 
ami Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
long acquiesced in allowing the British Government jurisdic- 
tion behveen British subjects and subjects of other Christian 
States exercised by means of consular courts, and that whilst 
there was no compulsory power in a British court in Turkey 
over any but British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 

The decision in the Laconia case applied to a state of oir- Conae- 

. . quonccB of 

cumstances where there were several Powers exercising extra- cstablish- 
territorial jurisdiction in the territories of the same State, 

It requires modification in its application to the conditions toratc. 
of a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi- 
bility both for the .safety and for the good conduct of foreigners 
who resort to the territories of the protected State and who 
are not subjects of the protecting State ; that is to say, for 
matters which, in the case of an independent State, are dealt 
with by diplomatic intervention. And, except where the 
local law and administration of justice are in full conformity 
with European standards, this responsibility cannot be effec- 
tively discharged unless the courts of the protecting State 
exercise jurisdiction over such foreigners. 

Conversely, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
admmistration of justice in accordance with Western ideas, 
thft necessity for consular courts of other Western Powers 
diiappears.* Thus, when France established a protectorate 
oiler the regency of Tunis and set up French courts in the 
regency, the Queen consented to abandon her consular juris- 
diction, with a view to British subjects in the regency becoming 

* (1863) 2 Moo. P. C., N. S., 161 ; 33 Law Journal, N. S., P. M. & A. ii. 

1601 D d 
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justiciable by those French courts under the same condi- 
tions as French subjects^ 

Accordingly, the assumption of an exclusive protectorate 
seems to iinplj' the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter- 
national law jurisdiction over foreigners is, in such protec- 
torates, legally exereisable.- 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been apjdiod to uncivilized regions, 
and have been gradually extended in their adaj»tation to 
protectorates, may be illustrated by the Orders in Council 
which have at various times been made for different regions 
in Africa. 

A comparatively early stage in the process of development 
is represented by an Order of 18S9 ® under which ‘ local juris- 
dictions ’ could be constituted where necessary. The Order 
declared that the powers conferred by it within a local juris- 
diction was to extend to the persons and matters following, 
in so far as by treaty, grant, usage, sufferance, or other la-wful 
means Her Majesty had power or authority in relation to 
such persons and matters, that is to say ; — 

(1) British subjects as defined by the Order ; 

(2) The property and personal and proprietary rights and 
obligations of British subjects within the local juris- 
diction (whether such .subjects M-ere or were not within 
the jurisdiction), including British shiijs with tiieir boats 
and the persons and property on board tliereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, who should submit 

' The British consular jurisdiction established in Tunis under the FoiHp 
Jurisdiction Acts was expressly abolished by the Order in Corgicil of Dec\ n- 
ber3i, 1883. \j 

* See, c.g., Westlake, Chapters on Principles of International Law, p. 
International Law, Fart I, Fence, chap. vi. 

’ The Africa Order in Council, 1889. Slat, E. and 0 . Ecu., vol. v, p. i. 
This Order and the amending Order of 1 892 have been practically superseded 
by the Orders of 1902 for British Central Africa and British East Africa. 
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themselves to a court, in accordance with the provisions 
of the Order ; 

{4) Foreigners, as defined by the Order, uith respect to 
vliom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
uith Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 

The term ‘ Britisli subject ’ u as defined as including not only 
British subjects in the proper sense of the word, but also 
any persons enjoying Her Maiestj'’s protection and, in par- 
ticular, subjects of the several princes and States in India 
in alliance u itli Her Majesty, residing and being in the parts 
of Africa mentioned in the Order.'^ The term ‘ foreigner ’ 
was defined as meaning a person, whether a native or subject 
of Africa or not, vho wa.s not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ‘ foreigners ’ seems open to doubt, and the 
exercise under it of civ’il jurisdiction in respect of a ‘ foreigner ’ 
was expressly declared to require his sirccific consent in each 
ca.se, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub- 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
1893. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferanee, and other lawful moans. 
Her Majesty the Queen had power and jurisdiction in the 
Mts of AJbica mentioned in the Order of 1889, went on to 
ripite that — 

‘ This language is in accordance with the terms of the enactment which 
is reproduced by s. 15 of the Foreign Jurisdiction Act, 1890, and which was 
passed before the Interpretation Act, 1889. 

cdz 
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‘ By tho pencr<il Act of the- f'oiiff-rftn*e of Berlin h-ignecl in 1885 the 
several Powers 'who were partus thereto (in this Order referred to as 
the Signatorj’ Powers) declared. s\ith respect to ceciipations in Africa 
by any of the Signatorj’ Po«eis, that the estahlishmcnt of authority in 
protected territories w as an obligation rc'ting upon the respective pro- 
tecting Powers ; and that, in order to tho due fulfilment of the Siud 
obligations, as respects territories and places v ithin the limits of the 
Order of 1889, which Her M.4je'ty should have declared to be under 
the protection of Her Majcstj-, it \i,a- iiecc~-.nj’ that the subjects of the 
Signatorj’ Powers, other than Her Majestj-. should be justiciable under 
that Order in like manner as B”itish subjects, and that for this purpose 
tho provisions of tho Order retciring to British subjects should, as far 
as practicable, bo extended to the subjects of those Powers.' 

It then proceeded to enact that — 

‘ Where Her Majestj' has declared anj- territory or place within the 
limits of the Africa Order in Council. 1889. to be a protectorate of Her 
Majestj', the provisions of that Order having reference to British subjects, 
except Part XIV thereof,^ shall extend in like manner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciable 
by tho courts constituted by the said Order for the protectorate under 
the same oonditiom as British subjects, and to the extent of the juris- 
diction vested by law in those courts ; and Part XII ^ and so much of 
tho rest of the Order as requires the consent of any foreigner as a con- 
dition of the oxorciso of jurisdiction shall bo of no force or effect in the 
protectorate, so far as respects foreigners to whom this Order applies.’ 

The Order defined the cxiircssion ‘ foreigners to whom this 
Order applies ’ as meaning subjects of anjr of the Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjects should be justiciable under 
the Africa Order of 1889 and the Order of 1892. 

It anil be seen that the juri.sdiction exercisable under the 
Orders of 1889 and 1892, though very extensile in its scope, 
was still personal in its character. 

These Orders were frained by the Porcign Office. But in 
the meantime tho Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and which 
appear to give j urisdiction in general terms, without distino^V 
between British subjects and foreigners, and without referen^ p 
to any acquiescence or consent, express or implied. THb 

’ Part XIV provide.'! for llio icgisliation of British subjects. 

* As to civil jurisdiction over foreigners with the consent of themselves 
01 their Govemments. 
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Order made for the Bechuanalaud Protectorate on May 9, 
iSgi,^ after reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majest5’' the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful moans Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows : — 

‘ 11 . The high oommissiouor may, on Her Majesty's behalf, exoroiso 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Older, and to that end may take or cause to be taken all such meosnres, 
and may do or cause to be done all such matters and things within the 
limits of this Order as are larvful, and as in the interest of Her Majesty’s 
service he may think expedient, .subject to such instructions as he may 
from time to time receive from Her Majesty or through a secretary of 
state. 

‘ III. The high commissioner may appoint so many fit persons as in 
the interest of Her Majesty’s service he may think necessary to be 
deputy commissioners, or resident commissioners, or assistant com- 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such oificers shall respec- 
tively discharge their functions. 

‘ Every such officer may oxeroiso such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
time think fit to give him. 

‘ Tho appointment of such officers shall not abridge, alter, or affect 
the right of the high commissioner to execute and discharge all tho 
powers and authorities hereby conferred uijon him. 

‘ The high commissioner may remove any officer so appointed. 

‘ IV. In the exercise of the powers and authorities hereby conferred 
upon him, tho high commissioner may, amongst other things, from time 
to time, by proclamation provide for tho administration of justice, the 
raising of revenue, and generally for the peace, order, and good govern- 
ment of all persons within tho limits of this Order, including the pro- 
hibition and piinishmeiit of acts tending to disturb tho public peace. 

‘ Tho high coinmissionor in issning snch proclamations shall respect 
any native laws or customs by which the civil relations of any native 

P tribes, or populations under Her Majesty’s protection ore now 
ted, eScept so far as the same may be incompatible with the due 
ie of Her Majesty’s power and jurisdiction. 

‘ VII. The courts of British Bechuanalaud shall have in respect of 
matters occurring within the limits of this Order the same jurisdiction, 

* Slat. S. and O. Rev., vol. v, p. 109. 
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civil and ci’iiuiual, original and appellate, as they rcspoctivoly possess 
from liiiio to lime in rcs()cct of matters ouuiuTing within British 
Beohuanaland, and the judgements, decrees, orders, and sentences of 
any such court made or given in the exorcise of the jurisdiction hereby 
conferred may be enforced and executed, and appeals therefrom may 
be had and prosecuted, in the same way as if the judgement, decree, 
order, or sentence had been made or given under the ordinary jurisdic- 
tion of the court. 

‘ But the jurisdiction hereby conferred shall only bo exorcised by such 
courts, and in such manner and to such extent, os the Govenior of 
British Bechuaualand shall by proclamation from time to time direct.’ 


The Matabclelaiid Order in Council, 1894, now superseded 
by the Southern Bihodesia Order in Council, 1898, was framed 
on similar principles, and the same principles have been 
followed in the Orders whieh have suicc been made for different 
parts of South, East, and West Africa. They set up high 
courts and make admuiistrativc and legislative arrangements 
hardly distinguishable in their character from those adopted 
for regions which have been formally incorporated in the 
King’s dominions.^ 

Conolu- The general conclusions as to the classes of persons and 

jvi^dic-*° cases with respect to wliich jurisdiction may be exercised by 

tion under courts established by Orders in Council in accordance with 
Foroign 

Jurisdic- the Foreign Jurisdiction Acts appear to be — 
tion ots. ^ princiijles on which the jurisdiction rests do not 
exclude its exercise uith respect to any classes of ijersons 
being the subjects, or under the authority, of the State 
which establishes the court, or of the State in whose territory 
the court is established, or any classes of cases, whether 
civil or criminal. 

2. But in practice the jurisdiction, being required mainly 
for the protection of foreigners, is not usually exejcised in 


’ Sec the Africa Order printed in Slat. R. and O. Rev., vol. v. The 
in Council made for the ‘ hinterhmd ' protcctoiatcs adjoining British colon W 
on the West Coast of Africa have, instead of defining the jurisdiction ex^ 
oisable in protectorates, transferred the powers of legislating for them to tBe 
legislature of the adjacent British colony. The legislation under these powers 
is cither speoific orsimply applies the oolonialiaw. In some oases jurisdiction 
appears to be exercisable over all persons. In other cases it is left with 
the chieB, subject to the direction and control of the British authorities- 
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disputes between natives of the eoimtry or in criimnal pro- 
ceedings which do not affect foreigners. 

3. As respects persons who are not subjects either of the 
State nhich establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express or implied, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all oj- any of the subjects of any State may be implied 
by acquiescence, or by such acts as the recognition of a pro- 
tectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction has been given in more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction 
is exercisable .1 

5. The Order in Council can lunit and define in any 
manner which may be considered expedient the classes of 
persons and cases with respect to which jurisdiction is to be 
exercised. 

In consideruig the application of the foregoing principles Applica- 
te India, the chief difiercuces to be borne in mind are : — p^cMes 

(ij The limitations on the powers of the Indian Legisla- 
ture, by which is meant the authority described in Acts 
of Parliament as ‘ the Governor-General in Council at 
meetings for the purpose of making laws and regula- 
tions ’ ; 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the ISative States. 

The refeiencea to native law and custom in some of these Orders clearly 
show that jurisdiction was intended to be exercised under them in cases 
between natives of the comitry. ITor a very carious illustration of the mode 
in which this kind of jurisdiction has been exercised on the West Coast 
of Africa, see Fanti Customary Laws, by J. M. Sorboh (London, 1897). 
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The Indian Legislature is the creation of statute. Its 
powers arc derived wholly from Acts of P.'U’liaiiient, and are 
limited with reference to persons, x)laces, and subject-matter 
by the Acts of Parliament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 & 4 
WOl. IV, c. 85), empowered the Governor-General in Council 
to make, subject to certain restrictions, ‘ laws and regulations 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i.e. the territories under the government of 
the East India Company), or aiw part thereof, and to make 
laws and regulations for all persons, whether British or 
native, foreigners or others, and for all courts of justice, 
whether established by His Majesty's charters or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the domuiions of princes and States in alliance with 
the said Company ’ (i.e. the East India Company).^ 


* As to the powers exoremblc under tliis section the following opinion 
was given to the East India Comp.uiy in 1839 : — 

‘ AVe think the Legislative t'ouncil has power to make laws to provide 
for the punishment of olfcnccs in cases here eoiiteinjilated. The Legislative 
Council has power to pass laws enarting and declaring that crimes and 
offences committed in the territories of princes or Slates in India adjacent 
to the EritisU territories by pensons. the native subji-cts of and owing 
obedience to the laws of such British territories, shall be liable to be tried 
and punished as if committed within the local limits of the British territories. 
Crimes and oilcnces against the State, and the crimes of forgery, coining, 
&c., might frequently bo committed without the limits of the Company’s 
territories. Indeed, by the e.visliiig lav-.. British subjects are liable to 
bo tried in the supreme courts fin oilenees committed anywhere within 
the Company's limits. We do uot consider the allirmativo clause in 3 & 
4 Will. IV, c. 85, s. 43, giving the power to the Legislative Council to mske 
laws “ for all servants of the said Company within the dominions of pnn^ 
and States in alliance with the said Company,” as restraining LegislatiM 
Council from making laws for the purposes in question, but as eithql) 
perhaps unnecessary or as meant to remove all doubt as to the poww 
to bind servants of the Company in the particular case specified, who 
might not he (as occasionally happens) either natives or subjects of the 
British territories or British subjects of Her Majesty. 

‘.We think that the Legislative Council has power in the same manner 
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This section has been superseded by the Indian Councils 
Act, 18G1, and has been repealed, but is still of importanee 
as the enactment under whieh the Penal Code of i860 was 
made. 

The enactments on which the powers of the Indian Legis- 
lature now dej)end are the Indian Councils Act, 1861, as 
supplemented by an Act of 1865 and an Act of 1869, and 
explained by an Act of 1892. 

Section 22 of the Indian CouncUs Act, 1861 (24 & 25 Viet, 
c. 67), empowered the Indian Legislature, subject to the 
lirovisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever ‘ now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty.’ 

Section i of the Government of India Act, 1865 (28 & 29 
Viet. c. 17), after reciting that the Governor-General in 
Council had power to make laws and regulations for all 
persons, British or native, nothin the Indian dominions, and 

to provide for the trial and punibhment of crimes and offences committed 
upon the high seas, enacting and declaring them to be offences of the same 
quality and triable and punishable as if they had been committed on land, 
as has been done as to offences committed at sea by British statutes. It 
would, of course, be proper to limit the application of such a law to persons, 
natives .and subjects, owing obedience to the laws of the British territories. 
For piracy, &e., provision has been made by existing haws. 

^Signed) J. Campbell, 

B. H. Bolfe, 

B. Spankie, 

James Wigbam. 

‘ Temple, January 30, 1839.’ 

But it is difficult to reconcile this opinion with the opinion subsequently 
given as to the inability of the Indian Legislature to pass laws binding on 
natives of British India outside the territories of British India (see Forsyth, 
Cases and Opinions on CotistUutional Law, pp. 17, 32). 
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that it was ‘ expedient to enlarge the powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of ’ 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section I of the Indian Councils Act, 1869 (32 & 33 Viet, 
c. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and be3'ond as well as within the 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Viet, 
c. 14), explains that the expression ‘ now under the dominion 
of Her Majesty,’ in the Act of 1861, is to bo read as if the 
words ‘ or hereafter ’ were inserted after ‘ now.’ 

It will be observed that the expression used in the Act 
of l86r is, ‘within the dominions of princes and States in 
alliance with Her Majesty,’ an expre.ssion substituted for and 
apparently framed on the words in the Act of 1833, ‘ princes 
and ytates in alliance with the said Companj'.’ The expression 
in the Act of 1865 is, ‘ ininces and States in India in alliance 
with Her Majesty.’ The language used in the Act of 1861, 
if construed literally, would seem u idc enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be corLstrued as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her Majesty 
or not.i However this may be, the power of the IndiM 
Legislature to make laws binding on persons, dlher thaw!! 
natives of British India, outside British India and the Nativ^) 

'■ This Booms to ho the construction adopted by tho late Mr. Jufltioo 
Stephen, who says : ‘ The Government of India has power to legislate for 
public servants both in Native States included in British India, and in 
Native States adjacent to British Indio.* Higtory of Criminal Law, ii. 12. 
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States of India, seems, under existing circumstances, to be 
open to question. 

Doubts bave also been raised as to the cla.ss of persons for 
whom, under the denomination of ‘ British subjeets,’ legislative 
powers may be exercised under the Act of 1865. The pre- 
amble of that Act speaks of ‘ all persons, British or natives, 
within the Indian dominions,’ and the Act then gives power 
to legislate for all British subjects in Native States. It was 
accordingly argued that ‘ British subjects ’ did not include 
natives of British India.^ The difidculty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislative under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of Bm’opean descent nor natives of British India. 
The carUer enactments relating to India were passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exercised over 
natives of the country even within those towns. Notwith- 
standing the declaration in the preamble to the Charter Act 
of 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ‘ without prejudice to the 
undoubted sovereignty of the Crown of the United Kingdom 
of Great Britain and Ireland in and over the same,’ there 
was still room for doubt whether the native inhabitants of 
those possessions were British subjects within the meaning 
usually attached to that term by Acts of Parliament, and 
whether their status did not more nearly resemble that of 
/ Jhtives of the territories in Africa which are under British 
nrotectioS^, but have not been formally incorporated in the 
(/British dominions. Consequently the term ‘ British subject ’ 
has to be construed in a restricted sense in the earlier of these 
enactments, and it is possible that the restricted meaning 
‘ Soo Minutes by Sir H. S. Maine, Nos. 36 and 73. 
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which had been attached to it by usage still continued to 
attach to it when used in some of the enact inents dating 
subsequently to the time when British India had passed 
under the direct and immediate sovereignty of the Crown. 
The term as used in Acts of Parliament w-as never precisely 
defined, and perhaps was treated as including generally 
white-skinned residents or .sojourners in the country by way 
of contradistinction to the native j)opidatiou.^ 

After the status of ‘ Roman citizenship ’ had been extended 
to all the nihabitants of British India, the Indian Legislature 
found it expedient to devise a term which should indicate 
the class formerly known as British subjects in the narrower 
sense, and for that purjrose they inv^onted the definition of 
European British subject, which is now to bo found in s. 4 
of the Code of Crhninal Procedure, 1898. That section 
declares that ‘ European British subject ’ means — 

‘ (l) Any subject of Hot Majesty born, naturnlizocl, or domiciled 
in the United Kingdom of Great Britain and Ireland, or in any of 

* The doubts which wore at one lime onlcrtaincd as to the moaning to 
bo attached to the toim ‘ British subject,’ in its application to persons 
bom or living in India, are well illiistiutcd Ijy a note which is quoted at 
p. 8g of Morley’s Digest from an edition by Mr. L. Clarke of the statute 
9 Geo. IV, c. 33. Tliis note saj'S : ‘ According to one opinion, all persons 
bom within tho Company's territories are llritish subjects. This opinion 
is founded on the supposition that these leriitories arc British colonies, 
and stand in tho same situation as Iho island of Bombay, tho Canadas, 
tho Cape of Good Hope, or any other colony wliich has been acquired by 
conquest or ceded by treaty. According to another opinion, those persons 
only are British who are natives, or the legitimate descendants of natives, 
of tho United Kingdom or the colonics which aiT admitted to bo annexed 
to the Crown. A thiixi oi)inion considers Christianity to lio a test of an 
individual being a Briti.sli subji-il, provided timt the jx'json was bom m 
tho Company's territories ; and according to this an Annciiian, or tho 
legitimate offspring (being a Christian) of English and native parents, would 
be a British subject. Nothing positive con bo gathered from any of tto 
Acts of Parliament, excepting that 9 Goo. IV, c. 33, appears to negatflffl 
the position that Muha mm adans and Hindus are British suBjeots; an^ 
tho Jury Act, 7 Goo. IV, 0. 37, seems to bo equally opposed to any person® 
being British subjects but natives, or the legitimate descendants of natives,® 
of tho United Kingdom or its acknowledged colonics.’ 

See also the fifth Appendix to tho Report from the Select Committee of 
tho House of Commons in 1831, pp. 1114, 1142, 1146 et scq., 1168, ttvS. 
1229. 4to edition. 
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the European, American, or Australian colonies or possessions of 
Her Majesty, or in (ho colony of Now Zealand, or in the colony 
of Capo of Cood Hope or Natal ; 

‘ (2) Any child or grandchild of any such person by legitimate 
descent.’ 

This definition is open to much criticism, and obviously 
errs both by Avay of redundancy and by tvay of deficiency. It 
can hardly be treated as a precise equivalent of the term 
‘ British subject ’ in its older sense, although it is intended 
to have approximately tlie same meaning. If the term 
‘ British subject ’ in the Act of 1S65 were to be construed 
as equivalent to ‘ European British subject ’ in the Indian 
Code of Criminal Procedure, there would appear to be no 
power under the existing statutory enactments for the Indian 
Legislature to make laws, say, for a native of Ceylon in the 
territories of the Nizam. But the language of the Act of 
1865 can hardly be conslrued by the light of an artificial 
definition which was invented at a subsequent date. And 
oven if the expression is used in a restricted sense, probably 
the most reasonable construction to put on it is that it includes 
all British subjects except natives of India. 

The Indian Legislature has also power under special enact- 
ments to make laws vith extra-territorial operation on 
particular subjects. For instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Viet. c. 38), the Indian Legisla- 
ture may make laws for the Indian Marine Service with 
operation througho\it Indian waters, which are defined as 
the high seas betAveen the Capo of Good Hope on the west 
and the Straits of Magellan on the cast, and any territorial 
waters betAveen those limits. 

So also s. 2G4 of the Merchant Shq)ping Act, 1894 (37 & 
jjS Viet. c. 60), enacts that if the legislature of a British 
possession — an expression including India — ^by any law 
kpply or adapt to any British ships registered at, trading 
with, or being at any port in that possession, and to the 
OAvners and masters and crews of those ships, any provisions 
in Part II of that Act Avhich do not otherwise so apply, the 
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law is to have effect throughout His Majesty’s dominions 
and in all places where His Majesty has jurisdiction in the 
same manner as if it wore enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shijiping Act enacts 
that the Governor-General of India in Council may, any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shii)ping Act, 1894, 
shall apply to the carriage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes of Part 
III of the Act fix dietary scales, declare the space for steerage 
passengers, and do other things ; and the provisions of any 
euch Act while in force are to have effect v ithout as well as 
within British India as if enaeted by the Merchant Shipping 
Act itself. 

Acts of the Imperial Parliament and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction which could not have been 
conferred on them by Acts of the Indian Legislature. See, 
® 33 Gleo. Ill, c. 52, s. 156 ; 9 Geo. IV, c. 74, s. i ; 12 & 13 

Viet. c. 96 ; 23 & 24 Viet. c. 88 ; 53 & 54 Viet. c. 27. 

On the same principle the Slave Trade Act, 1876 (39 & 
40 Viet. c. 46), enacted that if any person, being a subject 
of Her Majesty, or of any j»rince or State in India in alliance 
with Her Majesty, should on the high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
he win be dealt with as if the offence or abetment had been 
committed in any place within British India in which 
may be or may be found ; and, under s. 2, if the 6ovBrnor| 
General in Council amends any of those provisions or makesj 
further provisions on the same subject, a copy of the amend- 
ing Act may be laid before both Houses of Parliament, and 
then, unless an address is presented to the contrary, the King 
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mfiy by Order in Council give the amending provisions the 
same extra-territorial operation as the provisions amended.^ 

The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by provisions 
which are to be found in the Penal Code of i860 and in the 
Code of Criminal Procedure, 1898. 

Under s. 3 of the Penal Code, any person liable by any 
law passed by the Covernor-General of India in Council to 
be tried for an offence committed bej'ond the territories of 
British India, is to be dealt with according to the provisions 
of tho Code, for any act committed beyond those territories, 
in the same manner as if the act had been committed within 
them. 

Under s. 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, ho is guilty within tho dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern- 
ment of India. 

Section 188 of the Code of Criminal Procedure, 1898, 
enacts that — 

When a native Indian subject of Her Majesty commits an offence at 
any place without and beyond the limits of British India, or 

when any British subject commits an offence in the territories of any 
Native Prince or Chief in India, or 

when a servant of the Queen (whether a British subject or not) com- 
mits an offence in the territories of any Native Prince or Chief in India, 

he may bo dealt with in respect of such offence as if it had boon eom- 
mittod at any plaoe within British India at which he may bo found : 

Provided that no charge as to any such offence shall be inquired 
i^o in British India unless the Political Agent, if there is one, for the 
I nxitory in which the offence is alleged to have been committed, certifies 
{feat, in hS opinion, the charge ought to be inquired into in British 
|[[ndia ; and, where there is no Folitioal Agent, the sanction of the Local 
Government shall be required : 

* See remarks on this enactment in Westlake, Chapters on Frinoiplea of 
International Law, p. 222. 
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Provided, also, that any proceedings taken against any person under 
this .section which would he a bar to sub-sequont proceedings against 
sueh person for the same ollence if such offence had boon committed in 
British India shall be a bar to lurthor proceedings against him under 
the Foreign .rurisdiction and Extradition Act, 1879, in respect of the 
same offence in any territory beyond the limits of British India. 

The provisions of the existing Code of Criminal Procedure 
may be taken to represent the construction -which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation.^ 

The general conclusions appear to be : — 

1. The Indian Legislature is not in any sense an agent 
or delegate of the Imperial Parliament, ^ but its powers are 
limited by the terms of the Acts of Parliament by which 
those powers are conferred. 

2. The Indian Legislature has power to make laws — 

(а) for native Indian subjects of His Majesty or native 
Indian soldiers in His Majesty’s Indian forces in any 
part of the -world ; and 

(б) for British subjects, in a narrow sense, and servants 
of the Government, in Native States. 

3. Whether the Indian Legislature has power to make 
laws for British subjects, not being cither European British 
subjects or natives of India, in Native States, or to make 

* The construction of the provisions as to cxtra-torritoridl jurisdiction 
in curlier editions of the Code of Criminal Procedure, and in tho Indian 
Foreign .Jurisdiction and Extradition Act, 1879, now superseded by an 
Order under tho Foreign Jurisdiction Act of the British Parliamont, gave 
rise, in tho Indian courts, to difBcall questions, which arc illustrated by 
the following cases : Jf. v. Pirtal, (1873) 10 Boiu. Rep. 356 ; If. v. Lukhya 
Govind, (1875) I. L. R. i Born. ,o; liiiiprM v. Sutmooh Singh, (1879) 
I. L. R. 2 All. 218 ; Empress v. S. Moorga Chatty, (1881) I. L. B. 5 Bom. 
338 ; Siddha v. Biligiri, (1884) I. L. B. 7 Mad. 354 ; Queen, Empress^ 
Edwards, (1884) I. L. B. 9 Bom. 333 ; Qimn v. Ahdnl Lalib, (1885) I. L. W 
10 Bom 186 ; Gregory v. Vadakasi Kanjani, (1886) I. L. B. O Mad. 21 'll, 
Queen Empress v. Mangei Takehand, (1886) I. L. B. 10 Bom. 274; CaaeM 
Empress v. Kirpal Singh, (1887) I. L. B. 9 All. 523 ; Queen Empress v. Dayaf 
lihima, (1888) I. L. R. 13 Bom. 147 ; 7 fc Hayes, (1889) I. L. R. 12 Mad. 39 ; 
Queen Empress v. Natwarai, (1891) I. L. R. 16 Bom. 178 ; Queen Empress 
V. Ganpalras Bam Chandra, (1893) I. L. R. 19 Bom. 105. 

- Jf. V. Eurdh, L. B. 3 App. Cas. 889. 
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laws for British subjects not being natives of India, or for 
servants of the Government, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4. Except in these cases, and except in pursuance of special 
enactments, such as the Indian Marine Service Act, the opera- 
tion of Acts of the Indian Legislatiure is strictly territorial, 
and extends only to persons and things within British India. 

5. The Indian Legislature has gone further than Parlia- 
ment in the exercise of the extra-territorial powers which it 
possesses. 

But the Governor-General in Council has in his executive Eitra- 

capaeity extra-territorial pouers far wddor than those which 

may bo exercised by the Indian Legislature. By successive go^ernyr- 
‘‘ a j gcneial in 

charters and acts oxtoiisivo powers of sovereignty have been executive 
delegated by the English Crorni, fii^t, to the East India 
Company, and afteru ards to Iho Govornor-Ocneral in Council 
as its successor. 'J’lic Governor-General in Council is the 
represciitativo in India of the British Crown, and as such 
can c.xcrcise under delegated autliority the powers mcidental 
to sovereignty witli reference lioth to British India and to 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Croun through the Secretary of State for India. Thus 
he can make treaties and conventions uith the rulers, not 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoming States which are 
commonly treated as extra-Indian, such as Afghanistan and 
'^^paul, and can acquire and exercise within the territories 

such Spates powers of legislation and jurisdiction s imil ar 
Ifo those which are exercised by the Crown in foreign coun- 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to persons 
who aje not subjects of the King. 
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The existence uf these ])o\vers was until recently declared, 
and their exercise was to sonic extent regulated, bji- the 
Foreign Jurisdiction and Extradition Act, 1879, of the 
Government of India, which contained recitals eorrespondiiig 
to those in the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster. Put a feu years ago it was recog- 
nized that the cxtra-tcriitorial poivcrs exercisable by the 
Governor-General in Council, as representative of the British 
Crown, rested on the same principles, and might with advan- 
tage be based on the same .statutory foundations, as the extra- 
territorial powers of the British Crov n in other parts of the 
world. Accordingly, in 1902, an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris- 
diction by the Governor-General of India in Council, and the 
Indian Act of 1879, having been superseded as to foreign 
jurisdiction by this Order, and as to other matters by later 
Indian legislation, was formally repealed by the Indian Act 
XV of 1903. 

The Order of 1902 is of sulHcient importance to justify its 
being set out in full. It runs as follows : — 


1. This Order may be cited as the Indian (Foreign Jurisdiction) 
Order in Council, igo2. 

2. The limits of this Order are the territories of India outside British 
India, and any other territories which may be declared by His Majesty 
in Council to be territories in vhich jurisdiction is exercised by or on 
behalf of His Majesty through the C! over nor- General of India in Council, 
or some authority subordin.ate to him, including the territorial waters of 
any such territories. 


3. The Clovemor-flenor.al of India in Council may, on His Majesty’s 
behalf, exercise .any power or jurisdiction which Ifis Majesty or the 
Governor-flencr.al of Indi.i in Council tor the time being has within the 
limits of this Order, and may dcleg.ite luiy such power or jurisdiction to 
any servant of the British Indian Government in such manner, and to 


such extent, as the Governor-General in Council from time to tjW 
thinks fit, 

4. The Governor-General in Council may make such rul& and orde 
as may seem expedient for carrying this Order into effect, and in pfj 
tioular — 


(a) for determining the law and procedure to bo observed, whether 
by applying with or without modifications .all or any of the 
provisions of any enactment in force olscwlicrc, or olherwisf ■ 
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(6) for detcriuhiiiig tlio persons who iiro to exercise jurisdiction, 
eitlior generally or in particular classes of ciiscs, and the powers 
to be exercised by tlieiii ; 

(c) for determining the courts, authorities, judges, and magistrates, 
by whom, and for regulating the manner in which, any jurisdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exercised under this Order, is to Ire exercised in British India ; 

(f/) for regulating the aiuouut, collection, and application of fees. 

5. All appointments, delegations, certificates, requisitions, rules, 
notifications, processes, orders, and directions made or issued under or 
in pursuance of any cnaclmcut of the Indian Legislature regulating the 
exercise of foreign jurisdiction, are hereby confirmed, and shall have 
effect as if made or issued under tliis Order. 

0 . The Interpretation Act, 1889, shall apply to the construction of 
this Order. 

The substitution of an Order in Council under the Foreign 
Jurisdiction Act, 1890, for an Act of the Indian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
General in Council on ti witler and finner basis, and has removed 
many of the doubts and difficulties to which reference was 
jnadc in the first edition of this book, and whieh arose from 
the limitations on the ^jowers of the Indian Legislature, and 
from the language of the statutes by which those powers were 
conferred.^ 

The language of the Order is rvide enough to include every 
possible source of extra-territorial authority. The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian Acts. To 
guard against any breach of contmuity, all appointments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction arc expressly confirmed, and arc to have effect as 
if made or done under the Order of igo2. The orders thus 
fcnfinned, and the orders issued under the new system, have 
Usually taken the form of orders for different Native States, 
“or for regions or districts or places xvithin them, constituting 

‘ Some fresh diflioultios have, however, arisen under the Order of 1902 
and the oxpodicney of substituting a now Order has for some time been 
under consideration. 
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civil aiFi criminal courts of different grades, and declaring 
the law wliieli llie^’ are to administer, that Ian consisting of 
certain British Indian Acts with siiccified modifications. 
These orders arc notified in the Gazelle of India and are to 
be found in volumes issued bj"- the Legislative Department of 
the Government of India. In editing these volumes the 
Legislative Department takes care to discriminate between 
enactments of the Indian Legislature which apply 'pro'prio 
vigore to certain classes of jkji’sohs in Native States, and enact- 
ments which are, in the official language of India, ‘ applied ’ 
to certain portions of the territory of Native States, that is to 
say, become law by virtue of the Governor-Goneral’s order. 

The local limits of the Order of 1902, that is to say, the 
areas within which, or with resj)ect to nhieh, jurisdiction and 
powers may be exercised under the Order, are, in the first 
place, the territories of India outside British India, in other 
words, the territories which are popularly known as the 
Native States of India, and which are described more 
technically in the Intcrirrctatiou Act, 1889,^ as territories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Governor-General of India. The actual extent of ‘ India ’ at 
any given time must always be a political question. And 
there may often be territories on the external fringe of, or 
outside, ‘ India,’ within which it may be doubtful whether the 
British Crowm has power and jurisdiction, and w'hether and 
how far that power and jiuisdiction is delegated to the 
Governor-General in Council. These are the territories 
described in the preamble to the Order of 1902 as ‘ territories 
adjacent to India,’ and the limits of the Order are deolai^ 
by 8. 2 to be not only ‘ the territories of India outskie Britia 
India,’ but ‘ any other territories which may be declared bj 
His Majesty in Council to be territories in which jurisdiotior 
is exercised by or on behalf of His Majesty through the 
' 52 & S3 Viet. c. 63, s. 18 (s). 
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Governor-General in Council or some authority subordinate 
to him.’ No such declaration has yet been made. 

Tho territories within the limits of the Order are expressly 
declared to include the territorial waters of those territories. 
For instance, they include the territorial waters of Cutch. 

Tho jiow'crs expressly conferred by the Act of 1890 of 
sending persons for trial to British territory (s. 6) and of 
assigning jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found useful, but 
hardly go bej’ond the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

Tho Act of 1890 does not contain any provision correspond- 
ing to s. 5 of the Indian Act of 1879, under w'hich a notifica- 
tion in the Gazette of India w'as made conclusive proof of 
matters stated in relation to tho exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases in w'hich an authoritative decision of this kind, 
given under a full sense of political responsibility, is most 
likely to be found useful, are cases where jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the limits of India. With respect to the Native States of 
India one may anticipate that it Avill rarely, if ever, be 
needed. In these States there is no doubt that the British 
Crow'll has ]iower and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in Council, 
and experience shows that the doubts which have from time 
m time been suggested as to the nature and extent of the 
powers b8 delegated rarely give rise to practical difficulties. 

I The Governor-General, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India. Those Native States have 
often, and not improperly, been described as protectorates. 
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But they are protectorates iu a veiy special sense. They 
differ materially from the European protectorates to which 
reference is made in text-books of Euro]iean international 
law. They also differ from the protectorates established 
over uncivilized tribes and the territories ocoujiied by them 
in Africa, because in all the Indian Native »States, ■with the 
exception of some u-ild regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For the purposes of municipal law 
their territory is not British teri'itory, and their subjects are 
not British subjects. But they have none of the attributes 
of external sovereignty, and for international purposes their 
territory is in the same ymsition as British territory and 
their subjects are in the same position as Bi’itish subjects. 
On the other hand, the Secretary of State has been advised 
that the subject of an Indian Native State ■ivould bo an alien 
within the meaning of s. 7 of the Naturalization Act, 1870 
(33 & 34 Viet. c. 14), so as to be capable of obtaining a cer- 
tificate of naturalization under that section. Finally, the 
rulers of Indian Native States owe political allegiance to the 
King-Emperor. These j)eculiarities have an important bearing 
on the jurisdiction exercisable over European foreigners within 
the territories of those States. 

In point of fact the jurisdiction of the Governor-General in 
Council within the territories of Native States is exercised — 
(a) over European British subjects in all cases ; 

(i) over native Indian subjects in certain cases ; 

(c) over all classes of jiersnns, British or foreign, within 
certain areas. 

It is the policy of the Government of India not to 
native courts to exercise jurisdiction in the case of Europe^ 
British subjects, but to require them either to be*^ tried by 
the British courts established in the Native State, or to be 
sent for trial before a court in British India. 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjeots of His Majesty when 



v] BRITISH JURISDICTION IN NATIVE STATES 423 

witliiii Native States, but doubtless would assert jurisdiction 
over such persons in cases where it thought the assertion 
necessary. Apparently' it does not in ordinary cases treat 
as native Indian subject. s of flis Majesty persons who are 
natural-born subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects. 
But iJcrhaps the question hoivsiich yiersons ought to be treated 
does not arise in a iwactical form. 

The Govoi’nincnt of India does not, exceyit within special 
areas, or under special chcumstances, such as during the 
minority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affectuig 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance \rith native 
laws. 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be ansAvered as in the case 
of African protectorates. Even if conscut of the foreigner’s 
Oovernment u ere held to be a necessary element of the juris- 
diction in such cases, the notorious fact that a Native State 
of India is not alloAAcd to hold diplomatic or other official 
intercourse Avith any other PoAA'cr, and the general recognition 
by European States of the relation in aa hich CA'ery such Native 
State stands to the British CroAA-n, Avould doubtless be con- 
strued as implying a consent on the part of the GoA'ernment 
of any European or American State to the exercise by British 
courts of jurisdiction. Indeed, for international purposes, 
as has been said above, the territory of Native States is in the 
same position as the territory of British India. 

^ There are certain areas within which full jurisdiction has 
peen cedbd to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
the Government of India over all classes of persons as if the 
territory Avere part of British India. The most conspicuous 
instance of this is the district known as the Berars, or as the 
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Hyderabad Assigned Districts, which, altliougli held under 
a perpetual lease, and administeivd as if it were part of the 
Central Provinces, is not, technically, uithin Jlritish India.^ 
The same appears to he the position of the residencies and 
other stations in the occupation of political officers,- and of 
cantonments in the occiix)ation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, ‘full jurisdiction’ 
has been ceded in railway laiwls uithin the territories of those 
States. The effect of one of these grants U'as considered in 
a case which came before the Jndicial Committee of the 
Privy Council in 1897.® In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. The warrant was executed within the area of 
railway lands over which ‘ full jurisdiction ’ had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was held that for the purpose of ascertaining the nature 
and extent of the ‘ full juristliction ’ conceded, reference must 
be made to the correspondence which had taken jdacc between 
the Government of India and the Nizam, as shouing the 
nature of the agreement between them, that on the true 
construction of this corrc.spondence, the jurisdiction conceded 
must be limited to jurisdiction required for railway purposes, 
and that consequently the execution of the warrant was 
illegal. 

The position of the residencies and cantonments in the 
territories of Native States lias often been compared to the 
extra-territorial character recognized by European inte^ 
national law as belonging to diplomatic residencies and ^ 
cantonments in time of war. There is an analogj^betweenl 

' See East India (Hyderabad) Agreement respecting the Hyderabad 
Assigned Districts, 1902 ; Cd. 1321. 

‘ As to the civil and military station of Bangalore, see Re Ilayes, (1888) 
I. L. B. 12 Mad. 39. 

‘ Muhamined YaauJ-Ud-Din. v. The Queen Empress (July 7, 1S97}. 
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1 he cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analogy. As has been seen above, 
the jurisdiction e.Kcrcisable by the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to either of these categories. The 
extent to which, and the cases in w'hich, the jurisdiction is 
exercised over particidar classes of persons are to be deter- 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose territories the juris- 
diction is exercised, and, in the absence of cxisrcss agreement, 
are to be inferred from usage and from the circumstances 
of the ease. 

In connexion with this subject, it may be useful to quote 
Sir Henry Maine’s remarks in his minute on Kathiawar ^ : — 

‘ It may perhaps bo worth observing that, according to the more 
precise language ot modern publicists, “ sovereignty ” is divisible, but 
‘■independence” is not. All hough the expression "partial independence” 
may bo popularly used, it is technically incorrect. Accordingly, there 
may bo found in India every shiule and variety of sovereignty, but there 
is only one independent sovereign, tho British flovernmcnt. My reason 
for offering a remark which may perhaps appear iicdantic is that the 
Indian Government seems to me to liave occasionally exposed itself to 
niiseonslruetion by admitting or denying tho independence of particular 
States, when, in fact, it meant to speak of their sovereignty. 

‘ The mode or degree in which sovereignty is distributed between 
the British Government and any given Native State is always a question 
of fact, which has to be seiiaralely decided in each case, and to which 
no general rules apiily. In tho more considerable instance, there is 
always some treaty, engagement, orsunnud to guide us to a conclusion, 
and then the only question which remains is, what has become of the 
sovereign rights which are not mentioned in tho Convention ? Did the 
British Government reserve them to itself, or did it intend to leave the 
' ~ Jiive Power in the enjoyment of them ? In the case of Kattywar the 
O' ambiguous documents which bear on the matter seem to me to point 
im no certaiBresult, and I consider that the distribution of the sovereignty 
llan only be collected from the de facto relations of these States with the 
'British Government, from the course of action which has been followed 
by this Government towards them. Though we have to interpret this 
evidence ourselves, it is in itself perfectly legitimate. 

* Minutes by Sir H. S. Maine, No. 22, at p. 37. 
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‘ It appears to mo, tlicreforc, that the Kattywar Slates have been 
permIUei.1 (u enjoy several sovereign rights, of which the principal — 
and it is a well-known right of sovereignly — is immunity from foreign 
laws. Tlieir chiefs have also been allowed to exercise (within limits) 
civil and criminal jurisdiction, and several of them have been in the 
exercise of a very marked (though minor) sovereign right — ^the right 
to coin money. But far the largest part of the sovereignty has obviously 
resided in practice with the British Government, and among the rights 
which it has exercised appears to me to bo an almost unlimited right of 
interference for the better order of the States. I mean that, if the 
interferences which have alrc.ody taken place be referred to principles, 
those principles would justify any amount of interposition, so long as 
we interpose in good faith for the iulvantagc of the chiefs and people 
of Kattywar, and so long lus we do not disturb tlie only unqualified 
sovereign right which these States appear to possess — the right to 
immunity from foreign laws.’ ^ 


From what has been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
where lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limits. In some jdaces there is merely the exercise of a per- 
sonal jurisdiction over British subjects, or certain other 
limited classes of persons. In others the functions of external 
sovereignty are exercised or controlled. In others, again, 
a much larger share of the functions of sovereignty, both 
external and internal, has been taken over, and this share may 
be so large as to leave to the previous ruler of the territory, 
if such there be, nothing more than a bare, nominal, 01 
dormant sovereignty.* 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will 
apply according as the position is approached from the point 

* As to Kathiawar see the two cases decided in 1905 by the JudidTO 
Committee, Hemckand Devchand v. Azam Sakarlal ChhotamtBl, and TAS 
Taluka of Kotda Sangani v. The Slate oj Uondal, A.C. [1906], p. 2121 
referred to above, p. 203. 

” A curious Illustration of the extent to which the exercise of sovereign 
rights can bo claimed without the claim of territorial sovereignty is sup- 
plied by the treaty between the United States and the Republic of Panama 
with respect to the territory within the ‘ Canal lioae.’ 
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of view of international law, or from the point of view of 
nuinieipal law. 

Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State aGU 
almost certainly claim to regard, and Avill, from an inter- 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on the territory of an adjoining foreign State, that State 
Avould hold the British Govermnent accountable. And it 
Avould be no answer to say tliat the arrangements entered into 
by the British Government rvith the ruler of that territory 
preclude British interference in such cases. The reply would 
be, ‘ We knoAV nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and conseq^uently vre must treat the territory 
as practically British.’ A similar position would arise if 
a subject of that foreign State wore grossly ill-used within 
the territory, and Avere denied justice by the persons exer- 
cising authoritj' there. 

The vicAv taken by municipal laAV is Avidely different. For 
the purposes of that laAV a territory must be cither British 
or foreign, that is to say, not British, and a sharp line must be 
drawn betAveen the tAvo. In some cases it may be a difiScult 
operation to draAv this line, but it must be drawn by the 
courts and by the executive authorities as best they can. 
To alloAA' the existence of a penumbra betAveen British and 
non-British territory Avould cause endless confusion. The 
judicial and executiAm authorities must be in a position to 
whether, for imrposes of municipal laAV, a particular 
mtory is within or Avithout ‘ His Majesty’s dominions ’ or 
lipritish llidia.’ And the legislative authorities must be in 
J position to determine Avhether the legislation for such 
a territory, is to be carried out through the ordinary legislative 
organs, or through the machinery recognized and supported 
by the Foreign Jurisdiction Acts. Again, important questions 
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of status may turn on the question wliellicr the territory 
in which a man is horn is British territory or not. To deter- 
mine whether a particular territory is British or not, it may 
be necessary to look not merely to the pouers exercised 
within it. but also to the manner in which, and the under- 
standings on which, those jmu-ers have been acquired and 
are being exercised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitions there uill usually bo no serious difficulty in 
determining whether what has been acquired is merely 
a right to exercise certain sovereign powers within a par- 
ticular tract, or whether there has been such a transfer of 
sovereignty over the tract as to convert it into British 
territory. 

The general conclusions appear to be : — 

1. The extra-territorial powers of the Governor-General of 
India are much wider than the extra-tenitorial powers of the 
Indian Legislature, and are not derived from, though they 
may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
w'ithin the territories of any State out.sidc India is a question 
which depends on the aiTangciucnts in force wth the Govern- 
ment of that State, and on the extent to which the powders 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

3. The jurisdiction exercisable under those powers might 

be made to extend not only to British subjects and to sub- 
jects of the State within which the jurisdiction is exercised, 
bnt also to foreigners. ^ 

4. The classes of persons and cases to which jurisdicti™ 
actually applies depend on the agreement, if any, in 
with respect to its exercise, and, in the absence of expreai 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 



APPENDIX I 


CONSTITUTION OF THE LEGISLATIVE COUN- 
CILS UNDER THE REGULATIONS OF NOVEM- 
BER 1909 AS REVISED IN 1913 


INDIA 
Ex Officio. 

The six Ordiuar}' Members ol the Gtovernor-General’s 
Council, the Conimandcr-in-Chief, and the Lieu- 
tenant-Governor or Chief Commissioner of the 
province in which the Council sits ... 8 

Additional. 

Nominated members, of whom not more than 28 
must bo officials,’- and of whom three, being non- 
officials, shall be selectedrespectivelyfrom the land- 
holders of the Pmijab, the Muhammadans of the 


Punjab, and the Indian Commercial Commimity 33 

Elected Members, elected by 

(а) The Provincial Legislative Councils ^ . 13 

(б) The landholders of Madias, Bombay, Bengal, 

the United Provinces, Bihar and Orissa, and 
the Central Provinces .... 6 

(c) The Muhammadans of Madras, Bombay, 

Bengal, the United Provinces, and Bihar 
and Orissa 5 

(d) The Muhammadan landholders in the 

United Provinces or the Muhammadans of 
Bengal (at alternate elections) . . i 

(e) The Chambers of Commerce, Calcutta and 

Bombay 2 

— 27 


Total . 

or, including the Governor-General . 

MADRAS 
Bx Offioio. 

JUembers of the Executive Council 
Advocate-General 


68 


3 

I 


' Nine of these are to be officials representing provinces. 

‘ These elections are made by the non-official members of the counoils. 
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Additional. 

Nominated members, of whom not more than i6 are 
to be officials, and one is to be a representative 
of Indian Commerce 

Nominated experts, who may be either officials or 
non-officials 

Elected members, elected by 

(o) The Corporation of Madras 
(6) Municipalities and District Boards 

(c) The University 
\d) The Landholders 
(e) The Planting Community 
(/) Muhammadans 

(g) The Madras Chamber of Commerce 

(h) The Madras Trades Association 



Total . 

or, including the Governor 

BOmAY 

Ex Officio. 

Members of the Executive Council 
Advocate-General . ... 


Additional. 

Nominated members, of whom not more than 14 are 

to be officials 

Nominated experts, who may be either officials or 
non-officials 

Elected members, elected by 

(а) The Corporation of Bombay 

(б) Municipalities 

(c) District Boards 

(d) The University 

(e) The Landholders ..... 

(/) Muhammadans 

(S') The Bombay Chamber of Commerce . 

(h) The Eiarachi Chamber of Commerce . 

(i) The Millowners’ Associations of Bombay and 

Ahmedabad 

(j) The Indian Commercial Community . 


I 

4 

4 

I 

3 

4 

I 

1 


o I 
I 


21 


2 


21 

48 

49 


3 . 

I 


21 

2 


211 


Total . 

or, including the Governor 


48 

49 
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BENGAL 
Ex Offioio. 

Members of the Executive Council ... 3 

Additional. 


Nominated members, not more than 16 to be officials 
and one to be a representative of the European 
Commercial Community outside Calcutta and 
Chittagong, and one of Indian Commerce . . 20 

Nominated experts, who may be either officials or 

non-ofhcials 2 

Elected members, elected by 

(а) The Corporation of Calcutta ... I 

(б) Mimicipalities 5 

(c) District and Local Boards. ... 5 

(d) The University i 

(e) The Landholders of the Presidency, Burd- 

wan, Kajshahi and Dacca Divisions . . 4 

(/) Muhammadans 5 

(g) The Bengal Chamber of Commerce . . 2 

(h) The Calcutta Trades Association . . i 

\i) The Chittagong Port Commissioners . . i 

\k) Commissioners of the Corporation of Cal- 
cutta (excluding nominees of Government) i 

(0 The Tea-planting Community . . . i 

(»i) Municipalities of the Chittagong Division 
or (at alternate elections) Landholders of the 

same Division i 

— 28 

Total ... 53 

or, including the Governor . . 54 


BIHAK AND ORISSA 
Ex Offido. 

flembers^f Executive Council .... 3 

Additional. 

Nominated members, not more than 15 to be officials 19 

Nominated expert, who may be either an official or 
a non-official i 
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EUectcd inenihers, elected by 

(а) Municipalities ..... 5 

(б) District Boards 5 

(c) The Landholders 5 

(d) Muhaniinadans ..... 4 

(e) The Planting Community . . . . i 

(/) The Mining Community . . . . i 

— 21 

Total ... 44 

or, hicluding the Lieutenant-Governor . 43 


UNITED PROVINCES 


Nominated members, not more than 20 to be officials, 
and one to be a representative of Indian commerce 26 

Nominated experts, who may be officials or non- 
officials 2 

Elected members, elected by 

(а) Large MunicipaUties in rotation . . 4 

(б) District Boards and Smaller Municipalities 9 

(c) Allahabad University .... i 

(d) The Landholders 2 

(e) Muhammadans 4 

{/) The Upper India Chamber of Commerce . i 

— 21 

Total ... 49 

or, including the Lieutenant-Governor. 50 


PUNJAB 


Nominated members, not more than 10 to be officials ^6 ' 

Nominated experts, who may be either officials or 
non-officials 2 

Elected members, elected by 

(a) The Punjab Chamber of Commerce . . i 

(b) The Punjab University .... i 

(c) Municipal and Cantonment Committees . ® 3 

(d) District Boards 3 

— O’ 

Total ... 26 

or, including the Lieutenant-Governor . -27 
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BURMA 

Nominated officials 

Nominated non-officials 

(o) To represent the Burmese population 
(&) To represent the Indian and Chinese Com- 
munities 

(c) To represent other interests 

Nominated experts, who may he either officials or 

non-officials 

Elected by the Burma Chamber of Commerce . 

Total . 

or, including the Lieutenant-Governor . 
ASSAM 

Nominated members, not more than 9 to be officials , 
Nominated expert, who may be either official or non- 
official 

Elected members, elected by 

(а) Municipalities 

(б) Local Boards 

(c) The Landholders 

(d) Muhammadans 

(e) The Tea-planting Community . 


Total . 

or, including the Chief Commissioner . 

CENTRAL PROVINCES 

Nominated members, not moiethan 10 to be officials, 
and 3 to be non-officials resident in Berar . 
Nominated expert, who may be either official or non- 
official 

^ «ted members, elected by 
F (o) Municipal Committees .... 

(b) District Councils 

(c) The Landholders 


Total . 

or, including the Chief Commissioner . 
E f 


1681 
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RULES OF BUSINESS OF NOVEMBER 15, 1909 
The 154// November, 1909 

No. 23. — In exercise of the powers conferred section 5 of 
the Indian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rule.s authorizing, at an}' meeting of 
the Legislative Council of the Governor-General, the discussion of 
the annual financial statement of the Governor-General in Council. 

EULE8 FOR THE DISCUSSION OF THE ANNUAL FINAN- 
CIAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Definitions 

1 . In these rules — 

(1) ‘ President ’ means — 

(а) the Governor-General, or 

(б) the President nominated b’. the Governor-General 
in Council under section 6 of the Indian Councils 
Act, 1861, or 

(c) the Vice-President appointed by the Goveie.or-General 
under section 4 of the Indian Councils Act. 191)9, or 

(d) the Member appointed to preside under rule 27 : 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whon 
such Member in charge may delegate any function assigned t( 
him under these rules ; 

(3) ‘ Finance Member ’ mcan.s the hlembcr in charge of th( 
Finance Department of the Government of India ; 

(4) ‘ Secretary ’ means the Secretary to the GovemmenL^ 

India in the Legislative Department, and includes the Dept^ 
Secretary and every person for the time being exejcising ^ 
functions of the Secretary ; _ , 

(5) ‘ Financial Statement ’ means the preliminary financisG 
estimates of the Governor-General in Council for the financial 
year next following ; and 

(6) ‘ Budget ’ means the Financial Statement as finally settled 
by the Governor-General in Council. 
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A. — The Financial Statement 
General order of discussion. 

2 . — (i) On such day as may be appointed in this behalf by the 
Governor-General, the Financial Statement with an explanatory 
memorandum shall be presented to the Council every year by 
the Finance Member, and a printed copy shall be given to every 
Member. 

(2) No discussion of the Financial Statement shall be permitted 
on such day. 

3 . — (i) On such later day as may be appointed in this behalf by 
the Governor-General, the first stage of the discussion of the 
Financial Statement in Council shall commence. 

(2) On this day, after the Finance Member has stated any 
changes in the figures of the Financial Statement which circum- 
stances may since have rendered necessary and has made any 
explanations of that Statement which he may think fit, any 
Member shall be at libert)’^ to move any resolution entered in his 
name in the list of business relating to any alteration in taxation, 
any new loan or any additional grant to Local Governments pro- 
posed or mentioned in such Statement or explanatory memo- 
randum, and the Council shall thereupon proceed to discuss each 
such resolution in the manner hereinafter prescribed. 

4 . — (i) The second stage of the discussion of the Financial State- 
ment shall commence as soon as may be after all the resolutions 
which may be moved as aforesaid have been disposed of. 

(2) In this stage each head or group of heads specified in the 
statement contained in the Schedule appended to these rules as 
being open to discussion, shall be considered separately according 
to such grouping as the Member in charge may determine, 

{3) The consideration of a particular head or group of heads 
shall be introduced by the Member in charge with such explana- 
tions, supplementing the information contained in the Financial 
Statement, as may appear to him to be necessary. 

(4) Any Member .shall then be at liberty to move any resolu- 
tion relating to any question covered by any such head or group 
of heads which may be entered in his name in IItc list of business, 
and tlie Council shall thereupon proceed to discuss every such 
lysolution in the manner hereinafter prescribed. 

A Subjects excluded from discussion. 

f 5 . No Biscussion shall be permitted in regard to any of the 
[following subjects, namely : — 

(a) any subject removed from the cognisance of the Legis- 
lative Council of the Governor-General by sect’ on 22 
of the Indian Councils Act, 1861 ^ ; or 
’ Sco Digest, s. 63. 
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(6) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or any Native State in India ; 
or 

(c) an)’ matter under adjudication hy a Court of Law 
having jurisdiction in any part of His Majesty’s 
Dominions. 


Resolutions. 

6 . No resolution shall be moved which does not comply with 
the following conditions, namely : — 

(a) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(b) it shall be clearly and precisely expressed and shall raise 

a definite issue ; 

(c) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the eonduct or character of persons except in their 
official or public capacity ; 

(if) it shall not challenge the accuracy of the figures of the 
Financial Statement ; and 

(e) it shall be directly relevant to some entry in the Finan- 
cial Statement. 

7. A Member who wishes to move a resolution shall give 
notice in writing to the Secretary at least two clear days before 
the commencement of the stage of the discussion to which the 
resolution relates, and shall together with the notice submit 
a copy of the resolution which he wishes to move. 

8 . The President may disallow any resolution or part of a 
resolution wiFnoat giving any reason therefor other than that 
in his opinion it cannor, be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Government. 

9. — (i) No discussion in Council shall be permit ted in respect 
of any order of the President under rule 8. 

( 2 ) A resolution that has been disallowed shall not be entered 
in the proceedings of the Council. 

10. Kesolutions admitted by the President shall be entered in 

the list of business in such order as he may direct. ^ 

Discussion of Resolutions. 

11. — (i) After the mover of a resolution has spo’feen, oth^ 
Members may speak to the motion in such order as the President 
may direct, and thereafter the mover may speak once by way 
of reply. 

( 2 ) No Member other than the mover and the Member in 
charge shall speak more than once to any motion except with the 
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permission of the President for the purpose of making an 
explanation. 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty minutes. 

13. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 

14. A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote. 

15. When, in the opinion of the Pi-esident, a resolution has 
been sufficiently discussed, he may close the discussion by calling 
upon the mover to reply and the Member in charge to submit any 
final observations which he may wish to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 

16. If any resolution involves many points, the President at 
his discretion may divide it, .so that each point may be deter- 
mined separately. 

17. — (i) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes. 

(2) Votes may bo taken by voices or by division and shall be 
taken by division if any member so desires. 

(3) The President shall determine the method of taking votes 
by division. 

18. — (i) The President may asaga such time as with due regard 
to the public interests he may consider reasonable for the discus- 
sion of resolutions or of any particular resolution. 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

19. Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-General in Council. 

20. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn under rule 14, no resolution raising substantially the 

question shall be moved within one year. 

B. — Thk Budget 

21. — (i) On or before the 24th day of March in every year the 
Budget shall be presented to the Council by the Finance Member, 
who shall describe the changes that have been made in the figures 
of the Financial Statement, and shall explain why any resolutions 
passed in Council have not been accepted. 
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( 2 ) A printed copy of the Budget shall be given to each Member. 

22. — (i) The general discussion of the Budget in Council shall 
take place on such later day as may be apirointcd by the Presi- 
dent for this purpose. 

( 2 ) At such discussion, any Member shall be at liberty to offer 
any observations he may wish to make on the Budget, but no 
Member shall be permitted to move any resolution in regard 
thereto, nor shall the Budget be submitted to the vote of the 
Council. 

( 3 ) It shall be open to the President, if he thinks fit, to pre- 
scribe a time limit for speeches. 

23. The Finance Member shall have the right of reply, and the 
discussion shall be closed by the President making such observa- 
tions as he may consider necessary. 

C. — Gsmebal 

24. — (l) Every Member shall speak from his place, .shall rise 
when he speaks, and shall address the chair. 

( 2 ) At any time, if the President rises, any Member .speaking 
shall immediately resume his seat. 

25. — (i) Any Member may send his .speech in print to the 
Secretary not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the Secretary shall cause one of such copies to be 
supplied to every Member. 

( 2 ) Any such speech may at the dlscietion of the Pi'csident be 
taken as read. 

26. — (i) The President shall preserve oi'dci', and all points of 
order shall be decided by iiim. 

( 2 ) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

( 3 ) Any Member may at any time submit a point of order to 
the decision of the President. 

( 4 ) The President shall have all powers nece.ssary for the pur- 
pose of enforcing his decisions. 

27. The Governor-General may ajjpoint a Member of the Council 
to preside in his place, or in that of the Vice-President, on 
occasion on which the Financial Statement or the Budget or 
portion thereof is discussed in the Council. 

28. The President, for sufficient reason, may suspefud any 
the foregoing rules. 
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The Schedule 

Heads open to or excluded from discussion under rule 4. 


Revenue. 

Exfendituhe. 

Heads open to dis- 
cussion. 

Heads not open 
to discussion. 

Heads open to dis- 
cussion. 

Heads not open 
to discussion. 

L — Land Btevcnuc. 

1 V. — Stamps. 

I. — Refunds and 

[ 2. — Assign- 

II. — Opium. 

Vll. QustoiM. 

drawbacks. 

1 ments and Com* 

III.— Salt. 

Vlll.-As- 

3. — Land Revenue. 

penstttions. 

V. — Excise. 

seased Taxes. 

4. — Opium. 

13. — Interest on 

VI. — Provincial 

XI. — Tributes 

5. — .Salt. 

debt. 

Bates. 

from Native 

6. — Stamps. 

23. — Ecclesias- 

IX. — Porests. 

States. 

7. — Excise. 

Had. 

X. — Registration. 

XVI-A.— 

8. — ^Provincial 

2$. — Political. 

XII. — ^Interest. 

Courts.^ 

Rates. 

27. — Territorial 

XIII. — Post Office. 

XXX/I.— 

9. — Customs. 

and Political 

XIV. — ^Telegraph. 

Army. 

10. — ^Assessed Taxes 

Pensions. 

XV.— Mint. 

XXXIU.— 

11. — ^Forests. 

38. — State Sail- 

XVI-B.-Jails. 

Marine. 

12. — Registration. 

ways. 

XVII.— Police. 

XXXIV.— 

14. — Interest on 

42. — Major 

XIX. — Education. 

Military 

other obligations. 

irorAs. In- 

XX. — ^Medical. 

Il’orX's. 

15. — Post Oliice. 

lerest on debt. 

XXI. — ScicntiHc & 

.All purely Pro* 

lO. — ^Telegraphs. 

46. — Army. 

other Minor Do. 

vincial xvenue 

17. — ^Mint. 

46-.tl. — Marine. 

jjartmciits. 

XXir. — Receipts in 

and revenue ac- 

18. — fJcucral Ad- 

47. — Mililari/ 

erning from 

ministration.'' 

H'ori-s and De- 

aid of Supcraiinua- 

divided heads in 

19-A, — Courts of 

fence. 

tion, Sc,c, 

Provinces jJoa- 

Diw.'* 

47-A. — Special 

XXIII. — Stationery 

Aps/rhiff l/vyis- 

19-B. — Jails, 

! Defence Charffes, 

and Printing. 

lutive Cuuncilt,. 

20. — ^I’olice. 

All statutory 

XXIV.— Exchange. 


22. — ^Education. 

charges. 

XXV.— 


24. — ^Jlcdical. 

All purdy Pro- 

Miscellaneous. 


26. — Scientific and 

vincial expendi- 

XXVI. — State Bail- 


other Minor Re- 

tare and expen- 

ways. 


partments. 

dilure accruing 

XXVIII.— S u b s i. 


28. — Civil Furlough 

under divided 

dized Companies. 


and Absentee Al- 

heads in Pro- 

XXIX. — Irrigation, 


lowances. 

Vinces possess* 

Major Works. 


29. — Superannua- 

, ing Legislative 

XXX.— 

''-Minor Works and 
^Vavigation. 

/&vil Wojjjm. 


tion Ailowanocs 
and X’ensions. 

30. — Stationery and 
Printing. 

31. — ^Exchange. 

32. — ^Miscellaneous. 

Councils, 


‘ Mainly Court-feoa and fines. 

* These heads include certain statutory charges, which will be excluded 
from debate. 

0 This head deals purely with interest, sinking funds, and annuities. 
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Revenue. 


Expenditure. 


Heads open to dis- 
oussion. 


Heads not open 
to discussion. 


Heads open to dis- 
cussion. 


33. — ^Famine Reliel. 

34. — Construction of 
Protective Rail- 
ways. 

35. -^onstruction ol 
Protective Irriga- 
tion Works. 

36. — ^Reduction or 
Avoidance of Debt. 

40. — Subsidized 

Companies ; Land, 


&e. 


41 . — Miscellaneous 
Railway Expendi- 
ture. 

42. — ^Irrigation : 
Major Works — 
Working Expenses. 

43. — ^Minor Works 1 
and Navigation. 

45. — Civil Works. 

48. — State Rail- 
ways ; Capital 
Expenditure not 
charged to Re- 
venue. 

49. — Irrigation 
Works ; Capital 
Expenditure not 
charged to Re- 
venue. 


Heads not open 
lo discussion. 
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The i^th Novemher, 1909 

No. 24. — In exercise of the powers conferred by section 5 of 
the Indian Councils Actj 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules authorizing at any meeting of 
the Legislative Council of the Governor-General the discussion of 
any matter of general public interest. 

EULES EOR THE DISCUSSION OF HATTERS OF GENERAL 
PUBLIC INTEREST IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Definitions. 

1 . In these rules — 

( 1 ) ‘ President ’ means — 

(а) the Governor-General, or 

(б) the President nominated by the Governor-General in 

Council under section 6 of the Indian Councils Act, 
1861, or 

(c) the Vice-President appointed by the Governor-General 

under section 4 of the Indian Councils Act, 1909, or 

(d) the Member appointed to preside under rule 27 ; 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom such 
Member in charge may delegate any function a.ssigned to him 
under these rules ; and 

(3) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Dex)artment, and includes the Deputy- 
Secretary and every person for the time being e.vercising the 
functions of the Secretary. 

Matters open to discussion. 

2 . Any matter of general public interest may be discussed in 
the Council subject to the following conditions and restrictions. 

3 . No such discussion shall be permitted in regard to any of the 
following subjects, namel}’^ ; — 

(o) any subject removed from the cognizanoe of the Legis- 
lative Council of the Governor-General by section 22 
■ of the Indian Councils Act, 1861 ^ ; or 

(6)^any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or any Native State in India ; 
or 

(c) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty’s Dominions. 

* See Digest, a. 63. 
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Resolutions. 

4 . Subject to the restrictions contained in rule 3, any Member 
may move a resolution relating to a matter of general public 
interest : 

Provided that no resolution shall be moved which does not 
comply with the following conditions, namely ; — 

(а) it shall be in the form of a specific recommendation 

addressed to the Governor-General in Council ; 

(б) it shall be clearly and precisely expressed and shall 

raise a definite issue ; and 

(c) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity. 

5 . A Member who wishes to move a resolution shall give 
notice in writing to the Secretary, at least fifteen clear days 
before the meeting of the Council at which he desires to move the 
same, and shall together with the notice submit a copy of the 
resolution which he wishes to move ; 

Provided that the Preside?it may allow a resolutioj! to he 
moved with shorter notice than fifteen days, and may, in any 
case, require longer notice or may extend the time for moving the 
resolution. 

6 . — (l) The Secretary shall submit eveiy resolulion of which 
notice has been given to him in accordance with rule 5 to the 
President, who may either admit it or, wdien .my rusoJiition is 
not framed in accordance with rule 4, cause it to be letiirned to 
the Member concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the resolution duly amended, the 
resolution shall be dc-znied tc have been withdrawn. 

7 . The Presideiili may disakow any resolution or part of a 
resolution without giving any rea.son therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a LocJil Government. 

8. — (i) No discussion in Council shall be permitted in respect of, 
any order of the President under rule 6 or rule 7. 

(2) A resolution which has been disallowed shall not be en^|^n 
in the proceedings of the Council. ^ 

9 . Resolutions admitted by the President shall be entered ira 
the list of business for the day in the order in which they are| 
received by the Secretary : 

Provided that the President may give priority to any resolu- 
tion which he may consider to be of urgent public interest, or 
postpone the moving of any resolution. 
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Discussion of Besolutions. 

10. The discussion of resolutions shall take place after all the 
other business of the day has been concluded. 

11. — (i) After the mover of a resolution has spoken, other 
Members may speak to the motion in such order as the President 
may direct, and thereafter the mover may speak once by way of 
reply. 

(2) No Member other than the mover and the Member in 
charge shall speak more than once to any motion, except, with 
the permission of the President, for the purpose of making an 
explanation. 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided tliat the mover of a resolution, when moving the 
same, and the Member in charge may speak for thirty minutes. 

13. — (i) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately resume hi.s seat. 

14. — (i) Any Member may send his speech in print to the 
Secretary not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the yecretary shall cause one of such copies to be 
supplied to each Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

15. The discussion of a jesolution shall be limited to the subject 
of the re, solution, and shall not extend to any jnatter as to which 
a resolution may not be moved. 

16. When a resolution is under discussion any Member may, 
subject to aU the restrictions and conditions relating to resolutions 
specified in rules 3 and 4, move an amendment to such resolution ; 

Provided that an amendment may not be moved which has 
merely the effect of a negative vote. 

17. — (i) If a copy of such amendment has not been sent to 
the Secretary at least three clear days before the day fixed for 

’^discussion of the resolution, any Member may object to the 

^ing of the amendment ; and such objection shall prevail 
/mess the President in exercise of his power to suspend any of 
^hese rules allows the amendment to be moved. 

(2) The Secretary shall, if time permits, cause every amendment 
to be printed and send a copy for the information of each Member. 

18. A Member who has moved a resolution or an amendment 
of a resolution may withdraw the same unless some Member 
desires that it be put to the vote. 
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19. When, in the opinion of the President, a resolution and any 
amendment thereto have been siilUeieiilly discussed, he may close 
the discussion by eidling upon (he mover to reply and the Member 
in charge to submit any final observations which he may wish 
to make ; 

Provided that the President may in all case.s address the Council 
before putting the question to the vote. 

20. — (i) When an amendment to any resolution is moved, or 
when two or more such amendments are moved, the President 
shall, before taking the sense of the Council thereon, state or read 
to the Council the terms of the original motion and of the amend- 
ment or amendniejits proposed. 

(a) It shall be in the discretion of the President to put first to 
the vote either the original motion or any of the amendments 
which may have been brought forward. 

21. If any resolution involves many points, the President at 
his discretion may divide it, so (hat each point may be deter- 
mined separately. 

22. — (x) Every (piestion shall be resolved in the alTirmative or 
in the negative according to the majority of votes. 

(a) Votes may bo taken by voices or by division and shall be 
taken by division if any Member so desires. 

(3) The President shall determine the method of taking votes 
by division. 

(lencnih 

23. — (i) The President may aasign such time as, with due regard 
to the public interests, he may consider reasonable for the dis- 
cussion of resolutions or of any particular resolution. 

(2) Every resolution which sliall not liave been put to the vote 
within the time so assigned shall bo considered to have been 
withdrawn. 

24. Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-Cincral in Council. 

25. When a question has been ilnscusscd at a meeting of the 
Council, or when a resolution has been disallowed under rule 7 or 
withdrawn under rule iS, no rcsohillou or amendment raising 
substantially the same quciition .siiall be moved within one, 
year. 

26. — (i) The President shall preserve order, and all poiniK^ 

order shall be decided by him. o ^ 

(2) No discussion on any point of order shall be allowed unles^ 
the President thinks fit to take the opinion of the Council thereon. 

(3) Any Member may at any time submit a point of order to 
the decision of the President. 

(4) The President shall have all powers necessary for the pur- 
pose of enforcing his decisions. 
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2 ^ 1 . The Governor-General may appoint a Member of the 
Connell to preside in hia place, or in that of the Vice-President, 
on an]' occasion on which a matter of general public interest is 
discussed in the Council. 

28 . The President, for sufficient reason, may suspend any of 
the foregoing rules. 


The i 5 J 7 j NovetiAer, 1909 

No. 25. — In exercise of the power conferred by section 5 of the 
Indian Councils Act, 1909, the Governor-General in Council has, 
with the sanction of the Secreta^ of State for India in Council, 
made the following rules authorizing the asking of questions at 
an]' meeting of the Legislative Council of the Governor-General. 


EULES FOE THE ASKING OF QUESTIONS IN THE LEGIS- 
LATIVE COUNCIL OF THE GOVEENOE-GENEEAL 

1 . In these rules — 

(l) ‘ President ’ means — 

(а) the Governor-General, or 

(б) the President appointed under section 6 of the Indian 

Councils Act, 1861, or 

(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909. 

(3) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject of 
the question belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules ; and 

(3) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 

2 . Any question may be asked by any Member subject to the 
following conditions and restrictions. 

No question shall be permitted in regard to any of the 
^ing subjects, namely ; — 

(a) ^any matter affecting the relations of His Majesty’s 
“ Government or of the Governor-General in Council 

with any Foreign State or with any Native State in 
India, 09 

(b) any matter under adjudication by a Court of Law 
having jurisdiction in any part of His Majesty’s 
Dominions. 
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4 . No question shall be asked unless it complies with the follow- 
ing conditions, namely : — 

(a) it shall he so framed as to he merely a request for 

information, 

(b) it shall not be of excessive length, 

(c) it shall not contain arguments, inferences, ironical ex- 

pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity, and 

(d) it shall not ask for an expression of an opinion or the 
solution of a hypothetical proposition. 

6. In matters which are or have been the subject of controversy 
between the Governor-General in Council and the Secretary of 
State or a Local Government no question shall be asked except as 
to matters of fact, and the answer .shall be confined to a state- 
ment of facts. 

6. A Member who wishes to ask a question shall give notice in 
writing to the Secretar}' at least ten clear days before the meeting 
of the Council at which he de.sires to put the question and shall, 
together with the notice, submit a copy of the question which he 
wishes to ask ; 

Provided that the President may allow a question to be put 
with shorter notice than ten days and may in any case require 
longer notice or may extend the time for answering a question. 

7 . (i) The Secretary shall .submit every question of which 
notice has been given to him in accordance with rule 6 to the 
President, who may either allow it or, when any question is not 
framed in accordance with rules 4 and 5, cause it to be returned 
to the Member concerned for the purpose of amendment. 

(2) If the Member docs not, witliin such time as the President 
may fix in this behalf, re-submit the question duly amended, the 
question shall be deemed tc have been withdrawn. 

8 . The President may disallow any question, or any part of 
a question, without giving any reason therefor other than that in 
his opinion it cannot be answered consistently with the public 
interests or that it should be put in the Legislative Council of 
a Local Government. 

9 . No discussion in Council shall be permitted in respect of 

.my order of the President under rule 7 or rule S. ^ 

10 . Questions which have been allowed shall be entered inrf^ 

list of business for the day and shall be put in the order in vIhM 
they stand in the list before any other business is entered upon S! 
the meeting. ] 

11 . Questions shall be put and answers given in such manner 
as the President may in his discretion determine. 

12 . Any Member who has asked a question may put a sup- 
plementary question for the purpose of further elucidating any 
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matter of fact regarding which a request for information has been 
made in his original question. 

13. The Member in charge may decline to answer a supplemen- 
tary question without notice, in which case the supplementary 
question may be put in the form of a fresh question at a subse- 
quent meeting of the Council. 

14. These rules, c.xcept rule.s 6 and 7 , apply also to supple- 
mentary questions : 

Provided that the President may disallow any supplementary 
question without giving any reason therefor. 

15. The President may rule that an answer to a question in 
the list of business for the day shall be given on the ground of 
public interest even though the question may have been with- 
drawn. 

16. No discussion shall be permitted in respect of any question 
or of any answer given to a question. 

17. All questions asked and the answers given shall be entered 
in the pi'oceedings of the Council : 

Provided that no question which has been disallowed by the 
President shall be so entered. 

18. The President may assign such time as, with due regard to 
the public interests, he may consider reasonable for the putting 
and answering of questions. 
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CORRESPONDENCE PRECEDING THE 
CORONATION DURBAR 

No. 4 

GOVERNMENT OE INDIA 

HOME DEPARTMENT 

To THE Eight Honourable the Marquess of Crewe, K.G., 
His Majesty’s Secretary of State for India. 

(Secret.) Simla. 

My Lord Marquess, 25th August, 1911. 

We venture in this Despatch to address Your Loidship on 
a most important and urgent subject, embracing two questions 
of great political mometil/ whLt are in our opinion indissolubly 
linked together. This subject has engaged our attention for some 
time past, and the proposals which wo .are about to submit for 
Your Lordship’s consideration arc the result of our mature 
deliberation. We shall in the first place a1 tempt to set forth the 
circumstances which have induced us to frame these proposals 
at this particular juncture, and then proceed to lay before Your 
Lordship the broad general features of our scheme. 

2. That the Government of Ind*a should have its seat in the 
same city as one of the chief P omneial Governments, and more- 
over in a city geographically ill-adapted as Calcutta to be the 
capital of the Indian Empu-c, has long been recognised to be 
a serious anomaly. We need not stop to recall the circumstances 
in which Calcutta rose to its present position. The considerations 
which explain its original selection as the principal seat of Govern- 
inent have long since passed away with the consolidation of Britigl^ 
rule throughout the Peninsula and the development of a 
inland system of railway communication. But it is only inWffi 
light of recent developments, constitutional and political that tBB 
drawbacks of the existing arrangement and the urgency of a change’ 
have been fully realised. On the one hand the almost incalculable ^ 
importance of the part which can already safely be predicted 
for the Imperial Legislative Council in the shape it has assumed 
under the Indian Councils Act of 1909, renders the removal of the 
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capital to a more central and easily accessible position practically 
imperative. On the other liand, the peculiar political situation 
which has arisen in Bengal since the Partition ma kes it eminently 
desirable to withdraw the Government of India from its present 
Provincial environment, while its removal from Bengal is an 
essential feature of the scheme we have in view for allaying the 
ill-feeling aroused by the Partition amongst the Bengali popula- 
tion. Once the necessity of removing the seat of the Supreme 
Government from Bengal established, as we trust it may be by the 
considerations we propose to lay before Your Lordship, there can 
be, in our opinion, no manner of doubt as to the choice of the 
new capital or as to the occasion on which that choice should be 
announced. On geographical, historical, and political grounds, 
the capital of the Indian Empire should be at Delhi, and the 
announcement that the tramsfer of the seat of Government to 
Delhi has been sanctioned should be made by His Majesty the 
King-Emperor at the forthcoming Imperial Ditrbar in Delhi 
itself. 

3. The maintenance of British rale in Iirdia depends on the 
ultimate supremacy of the Governor-General iir Council, and the 
Indian Councils Act of 1909 itself bears testimony to the impossi- 
bility of allowing matters of vital concern to be decided by 
a majority of non-official votes in the Imperial Legislative 
Council. Nevertheless it is certain that, in the course of time, 
the just deinatrds of Indians for a larger share in the government 
of the country will have to be satisfied, and tiro question will be 
how this devolution of power can be conceded without impairing 
the supreme authority of the Governor-General in Council. The 
only possible solution of the difficulty would appear to be gradually 
to give the Provinces a larger measure of self-government, until 
at last India would consist of a number of administrations, 
autonomous in all provincial affairs, with the Government of 
India above them all, and possessing power to interfere in cases 
of misgovernment, but ordinarily restricting their functions to 
matters of Imperial concern. In order that this consummation 
may be attained, it is essential that the Supreme Government 
should not be associated with any particular Provincial Govern- 
ment. The removal of the Government of India from Calcutta 
is therefore a measure which will, in our opinion, materially 

■ 'Uitate the growth of Local self-government on sound and safe 

A It is generally recognized that the capital of a great central 

jSrnment should be separate and independent, and effect has 
de^ giveli to this principle in the United States, Canada, and 
{Australia. 

4. The administrative advantages of the transfer would be 
scarcely less valuable than the political. In the first place, the 
development of the Legislative Councils has made the_ withdrawal 
of the Supreme Council and the Government of India from the 

1691 Gg 
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influence ol local opinion a matter of evor-increasinq urgencj’. 
Secondly, events in llengal aie aj>t to learr on the ^'iceroy and 
the Government of India, to whom tlie lesponsibility fur them 
is often wrongly attrilmted. The connexion i& bad for the Govern- 
ment of India, bad for the Bengal Government, and unfair to 
the other Provinces, whose representatives view with great and 
increasing jealousy the predoniinaiiee of Bengal. Purther, public 
opinion in Calcutta is by no means always the same as that which 
obtains elsewhere in India, and it is undesirable that the Govern- 
ment of India should be .subject exclusive!)" to its influence. 

5. The question of providing a .sepuiate capital for the Govern- 
ment of India lia.s often been debated. Imt generally tvith the 
object of finding a site wheie iliat Got eminent eotild .spend all 
seasons of the. year. Huch a solution would of course b(' ideal, but 
it is impracticable. The, various sites sugaested are either difficult 
of access or are devoid of historical associations. Delhi is the 
only possilile place. It lias splendid communications, its climate 
is good for seven months in the ye.ar, and its .salubritj’ could be 
ensured at a reasonable co^t. The Government of India would 
therefore be able to .slay in Delhi from tlie Ist of October to the 
Ist of Jlay, whilst owing to the much greater proximity the 
annual migration to and from Simla could be reduced in volume, 
would take up much less time and be far less costly. Some 
branches of the administration, such as Railways and Posts and 
Telegraphs, would obviously derive special benefit from the change 
to such a central position, and the only Department which, as 
far as wc can see, miglit be thought to stiller some inconvenience, 
would be that of Commerce and Indii.str), n liieli would be less 
closely ill touch at Delhi with the commercial and industrial 
interests centred in Calcutta. On the other hand that Depart- 
ment would be closer to the other commercial centres of Bombay 
and Karachi, whose interests .are sometimes opposed to those of 
Calcutta, and would thus be in a belter position to deal impartially 
with the railway and commercial interests of the whole of India. 

6. The political advantages of the transfer are impossible ti 
over-estimate. Delhi is .still a u.ime to conjure with. It i: 
intimately associated in the minds of the Hindus with sacret 
legends which go back even beyond the dawn of liistory. It i. 
in the plain of Delhi that the Pandavu princes fought out 
the Kurawa the epic struggle recorded in the Mahahharatt^^S 
celebrated on the banks of the Jumna the famous sacrifice Vm 
consecrated thoii title to Empire. The Purana KilajStill imH|j 
the site of the city which they founded and called Inaraprastha 
barely three miles from the south ga‘e of the modern city of Delh: 
To the Mahomnicdans it would be a source of unbounded gratifica 
tion to see the ancient capit-’l of the Moguls restored to its prom 
position as the seat of Empire. Throughout India, as far sout! 
as the Mahommedan conquest extended, every walled town ha 
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its ‘ Delhi gate’, aud among the masses of the people it is still 
revered as the seat of the former Eiupive. The change would 
strike the imagination of the people of India as nothing else could 
do, would send a wave of enthusiasm throughout the country, 
and would be accepted by all as the assertion of an unfaltering 
determinatiou to maintain British rule in India. It would bo 
hailed with joy by the Buling Chiefs aud the races of Northern 
India, and would he warmly welcomed by the vast majoritv of 
Indians throughout the contiuent. 

7. The only serious opposition to the triinster which may ho 
anticipated, may, \vc think, come from the Euvo[iean commercial 
community of Calcutta, whomiglil, we fear, not legaid the crealiuu 
of a Governorship of Bengal as altogether adecpialc oompoiisation 
for the withdrawal of the ttovermuenl of India. The opposition 
will bo quite intelligible, but we can no doubt eoimt upon their 
patriotism to reconcile them to a meiisiiie w liich would greatly con- 
tribute to the welfare of the Indian Em]>ire. The Bengalis might 
not, of course, be ^a^•n^lral>ly disjxjsed to the pi'()posal if it stood 
alouc, for it will entail the loss of some of the intlueucc which they 
now exercise owing to the- fact that Calcutta is the headiiuartors 
of the Government of Jiirlia. But, as wo ho2)e pre.senlly to show, 
they should be reconciled to the chuiigo by other lentures of our 
scheme which are specially designed to give satisfaction to Bengali 
sentiment. In these circumstaiiees we do not lliink that they 
would be so manifestly uurea-souable as to oppose it, and if tlii>y 
did wc might confidently exju'et that their o))pnsil ion would rnise 
no echo in the rast of India. 

8. Absolutclj’' couchisive as lliesc* general eonsidoral-ions in 
favour of tbo transfer of the capital from Calcutta to Delhi in 
themselves appear to us to be, tlierc arc further sjiecial considera- 
tions arising out of the prc.sent political situalioii in Bengal and 
Eastern Bengal which, in our opinion, reiirlev such a moasure 
peculiarly opportune at such a moment, and to these we would 
now draw Your Lordship’s earnest attention. 

9. Various circumstances have forced njxiii us the conviction 
that the bitterness of feeling p-ugeiideied Ijy the Partition of 
Bengal is very widespread and unyielding, ajid that we are by no 
ncans at an end of the Iroiibles which have followed upon that 
ncasurc. Eastern B(‘iigiil and -tssaui has, no doubt, benefited 

“'atly by the Partition, and the Mahonuiiedans oi that Proviiicc, 
i form a large majority of the population, arc loyal and 
^t/ntented ; but the resentment amongst the Bengalis in both 
provinces of Bengal, who hold most of the land, fill the professions, 
tnd exercise a preponderating influence in public affairs, is as 
strong as ever, though somewhat less vocal. 

10. The opposition to the Partition of Bengal was at first bas*^ 
mainly on sentimental grounds, but, as wc shall show later in 
iiscussing the proposed modification of the Partition, since the 

agz 
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enlargement of the Legislative Councils and especiallj' of the '• 
representative element in them, the grievance of the Bengali 
has become much more real and tangible, and is likely to increase 
instead of to diminish. Every one with any true desire for the ,i!' 
peace and prosperity of this country must wish to find some -'J.’, 
manner of appeasement, if it is in any wa}' possible to do sq.'i. 
The simple rescission of the Partition, and a reversion to the. *.,,i 
status quo ante are manifestly impossible both on political afid ' ,V^ 
on administrative grounds. The old province of Bengal wis 
unmanageable under any form of (Jovcrnmciit ; and we could 
not defraud the legitimate expectations of the llahommedans of 
Eastern Bengal, who foim the bulk of the population of that 
province, and who have been loyal to tlie British Government 
throughout the troubles, without exposing ourselves to the 
charge of bad faith. A settlement to be satisfactory and con- 
clusive must — 

(1) provide convenient administrative units ; 

(2) satisfy the legitimate aspirations of the Bengalis ; 

(3) duly safeguard the interests of the llahommedans of 

Eastern Bengal, and generally conciliate Mahommedan 
sentiment; and 

(4) be so clearly based upon broad grounds of political and 

administrative expediency as to negative any presump- 
tion that it has been exacted by clamour or agitation. 

11. If the headquarters of the Government of India be trans- 
ferred from Calcutta to Delhi, and if Delhi be thereby made 
th“ Imperial capital, placing the city of Delhi and part of the 
siu'rounding country under the direct adminisrration of the 
Go .•■’rnircut of India, the following scheme, which embraces 
three interdependent proposals, would appear to satisfy all these 
conditions : 

I. To re-unite the five Bengali-speaking divisions, viz. the 
Presidency, Burdwan, Dacca, Kajshahi and Chittagong 
divisions, forming them into a Presidency to be adminis- 
tered by a Governor in Council. The area of the province 
will be approximately 70,000 square miles, and the 
population about 42,000,000. 

n. To create a Lieutenant-Governoisliip in Council to consist 
of Bihar, Chota Nagpur, and Oiissa, with a Legislati® 
Council and a capital at Patna. The area of the pro vjj^ 
would be approidmately 113,000 square miles, and^^ 
population about 35,000,000. p 

III. To restore the Chief Commissionership of Assam. The 
area of that province would be about 56,000 square miles, 
and the population about 5.000,000. 

12. We elaborated at the outset our proposal to make Delhi 
the future capital of India, because we consider this the key-stone 
of the whole project, and hold that according as it is accepted 
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not, our scliemc must stand or fall. But we have still to 
^scuss in greater detail the leading features of the other part 
our scheme. 

amongst them is the proposal to constitute a 
"^vernorship in Council for Bengal. The history of the Partition 
';mes from igo2. Various schemes of territorial redistribution 
at that time under consideration, and that which was 
y^mately adopted had at any rate the merit of fulfilling two of 
the chief purposes which its authors had in view. It relieved the 
overburdened administration of Bengal, and it gave the Mahom- 
medan population of Eastern Bengal advantages and oppor- 
tunities of which they had perhaps hitherto noj; had their fair 
share. On the other hand, as we have already pointed out, it 
was decpl}' resented by the Bengalis. No doubt sentiment has 
played a considerable part in the opposition offered by the 
Bengalis, and, in saying this, we by no means wish to underrate 
the importance which should be attached to sentiment even if 
it be exaggerated. It is, however, no lojiger a matter of mere 
sentiment, but rather, since the enlargement of the Legislative 
Councils, one of undeniable reality. In pre-reform scheme days 
the non-official element in these Councils was small. The repre- 
sentation of the people has now been carried a long step forward, 
and in the Legislative Councils of both the Provinces of Bengal 
and Eastern Bengal the Bengalis find themselves in a minority, 
being outnumbered in the one by Biharis and Ooriyas, and in 
the other by the Mahommedans of Eastern Bengal and the 
inhabitants of Assam. As matters now stand, the Bengalis can 
never exercise in either province that influence to which they 
consider themselves entitled by reason of tiicir numbers, wealth, 
and culture. This is a substantial grievance which will be all 
the more keenly felt in the course of time, as the representative 
character of the Legislative Councils increases and with it the 
influence which these assemblies exercise upon the conduct of 
public affairs. There is therefore only too much reason to fear 
that, instead of dying down, the bitterness of feeling will become 
more and more acute. » 

14. It has frequently been alleged in the Press that the Parti- 
tion is the root cause of all recent troubles in India. The growth 
' 'political unrest in other parts of the country and notably in the 
\an before the Partition of Bengal took place disproves that 
JHtion, and .we need not ascribe to the Partition evils which 
■'Save no* obviously flowed from it. It is certain, however, that 
it is, in part at any rate, responsible for the growing estrange- 
ment which has now unfortunately assumed a very serious 
character in many parts of the country between Mahommedans 
and Hindus. We are not without hope that a modification of 
the Partition, which we now propose, will, in some degree at any 
rate, alleviate this most regrettable antagonism. 
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15. To sum up, tlic results anticipated from tlie Partition have .!■ 
not been altogether realized, and the scheme as designed anii 
executed could only he justified by success. Although mucs ■ 
good work has heou done in Kastern Bengal and Assam, and tie « •; 
Mahommedans of that Province have reaped the benefit ofm 
S3'mpathetic administration closeh' in toucli with them, thso"'*. '.'3 
advantages have been in a great measure counterbalanced Ad 
the violent hostility which the Pariition has aroused amoiiSd 
the Bengalis. For the reasons we have already indicated, 'As'.c j'' 
feel bound to admit that the Bengalis are labouring under a sense . *■ 
of real injustice which we believe it would be sound policy to 
remove without furtlior delay. The Dur))ar of December next 
affords a unique occasion for rectifying nliat is regarded by 
Bengalis as a grievous wrong. 

16. Anxious as we are to take Bengali feeling into account, we 
cannot overrate the importance of consulting at the same time 
the interests and sentiments of the Mahommedans of Eastern 
Bengal. It must be remembered that the Mahommedans of 
Eastern Bengal have at present an overwhelming majority in 
point of population, and that if tlie Bengali-speaking divisions 
were amalgamated on the lines suggested in our scheme, the 
Mahommedans would s'-ill i>e in a position of approximate 
numerical equality with, or possihh- of small superiority over, the 
Hindus. The future province of Bengal, moreover, will be 
a compact territoiu' of quite moderate e.xtent. The Governor in 
Council will have ample time and opportunity to study the needs 
of the various communities committed to his charge. Unlike his 
predecessors, he will have a great advantage in that he will find 
ready to hand at Dacca a second capital, with all the conveniences 
of ordinary provincial head-quarters. Tie will reside there from 
tune to time, just as the Lieutenant-Governor of the United 
Provinces frequently resides in Lucknow, and he will in this way 
be enabled to keep in close touch with Mahommedan sentiments 
and interests. It must also bo borne in mind that the interests 
of the Mahommedans will be safeguarded by the special repre- 
sentation they enjoy in the Legislative Councils ; while as regards 
representation on local bodies the\'- vill he in tlie same position 
as at present. ^Ve need not theieforc trouble j’our Lordship 
with the reasons why we liavc discarded tlie suggestion th^ 
a Chief Commissionership, or a semi-independent Commission^ 
ship within the new province, might he created at Dacca. 

17. We regard the creation of a Governorship in C«)uncil m 
Bengal as a very important feature of our scheme. It is by no 
means a new one. The question ol the creation of the Governor- 
ship was fully discussed in 1867 to 1868 by the Secretary of State 
and the Government of India, and a Committee was formed, 
on the initiative of Sir Stafford Northcotc, to consider it and 
that of the transfer of the capital elsewhere. In the somewhat 
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iphiminoiis correspondence of the past the moat salient points 
\at pinpvgc are : — 

j (i.) Tliat a Governorship of Bengal would not he compatible 
•i with the presence in Calcutta of the Viceroy and the 
Government of India ; 

That, had it been decided to create a Governorship of 
Bengal, the question of the transfer of the capital from 
5 ^ Calcutta would have been taken into consideration; 
^li.) That although a majority of the Governor-General’s 
f Council and the Lieutenant-Governor of Bengal (Sir 
AVilliam Grej'-) were in favour of the creation of the 
Governorship, Sir John Lawrence, the Governor- 
General, was opposed to the proposal, but for purposes 
of better administration contemplated the institution of 
a Lieutenant-Governorship of Bihar and the separation 
of Assam from Bengal under a Chief Commissioner. 
Since the discussions of 1867-8 considerable and very im- 
portant changes have taken place in the constitutional develop- 
ment of Bengal. That Province has already an Executive Council, 
and the only change that would therefore be necessary for the 
realization of this part of our scheme is that the Lieutenant- 
Governorship should be converted into a Governorship. Particular 
arguments have from time to time been urged against the appoint- 
ment of a Governor from England. These were that Bengal, 
more than any other province, requires the head of the Govern- 
ment to possess an intimate knowledge of India and of the Indian 
people, and that a statesman or politician appointed from England 
without previous knowledge of India would in no part of the 
country find his ignorance a greater draw) ack or be less able to 
cope with the intricacies of an exceedingly complex position. 

18. We have no wish to underrate the great advantage to an 
Indian administrator of an intimate knowledge of the country 
and of the people he is to govern. At the same time actual 
experience has shown that a Governor, carefully selected and 
appointed from England and aided by a Council, can successfully 
administer a large Indian province, and that a province so 
administered requires less siipendsion on the part of the Govern- 
ment of India. In this connexion we may again refer to the 
••nrrcspondenco of 1867-8 and cite two of the arguments em- 
by the late Sir Ilenry Maine, when discussing the question 
JCouncil form of Government for Bengal. They are : — 

•^.) T^at the system in Madras and Bombay has enabled 
a series of men of no conspicuous ability to carry on 
a diflhcult Government for a century with success. 

(ii.) That the concession of a full Governorship to Bengal would 
have a good effect on English public opinion, which would 
accordingly cease to impose on the Government of India a 
responsibility which it is absolutely impossible to discharge. 
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In view of the great dilRciilties connected, with the adininistra 
tion of Bengal, nc attach tlic highest inijjortancc to these arg, 
ments. We are also coimnced that nothing short of a fe 
Governorship would satisfy the aspirations of the Bengalis ae , 
of the Mahommedans in Eastern Bengal. We may add that..e ' 
in the case of the Governorships of Madras and Bombay, so.'i 
appointment would be open to members of the Indian She. ■ 
Service, although no doubt in practice the Governor will usmid’' 
be recruited from England. '^s 

19. On the other hand one very grave and obvious objectii; 
has been raised in the past to the creation of a Govcrnorsliip for 
Bengal, which we should fully .share, were it not disposed of by 
the proposal which constitutes the keystone of our scheme. 
Unquestionablj' a most undesirable .situation might and would 
quite possibly arise if a Governor-General of India and a Governor 
of Bengal, both selected from the ranks of English public men, 
were to reside in the same capital and be liable to be brought in 
various waj’S into regrettable antagonism or rivalry. This indeed 
constitutes j'et another, and in our opinion very cogent, reason 
why the head-quarters of the Government of India .should be 
transferred from Caicii.-^i to Delhi. 

20. AVe now turn to the pioposal to create a Lieutenant- 
Governorship in Council for Bihar, Chota Nagpur, and Orissa. 
We are convinced that if the Governor of Bengal is to do justice 
to the territories which we propose to assign to him, and to safe- 
guard the interests of the Mahommedans of liis province, Bihar 
awl Chota Nagpur must be dissociated from Bengal. Quite 
a^ei, however, from that eonsidciation, we arc satisfied that it 
is in the highest degree desirable to give the Hindi-speaking 
people, now included witbiii the Province of Bengal, a separate 
administration. These people have hitherto been unequally 
yoked with the Bengalis, and liave never, therefore, had a fair 
opportunity for development. The <iy of Bihar for the Biharis 
has frequently been raised in connexion with the conferment of 
appointments, an excessive number of offices in Bihar having 
been held by Bengalis. The Biharis are a sturdy, loyal people, 
and it is a matter of common knowledge that, although tlie)’’ have 
long desired separation from Bengal, they refrained at the time 
of the Partition from asking for it, because they did not wish to 
join the Bengalis in opposition to Government. There has, 
over, been a very marked awakening in Bihar in recent yj^K.- 
and a strong belief has grown up among Biharis that Bihan^^ 
never develop until it is dissociated from Bengal. Tfcat belSS 
will, unless a remedy he found, give rise to agitation in the near 
future, and the present is an admirable opportunity to carry out 
on our own initiative a thoroughly sound and much desired 
change. The Ooriyas, like the Biharis, have little in common 
with the Bengalis, and we propose to leave Orissa (and the 
Sambalpur district) with Bihai and Chota Nagpur. We believe 
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hat this arrangement will well accord with popular sentiment in 
Vissa, and will be welcome to Bihar as presenting a seaboard to 
Vt province. We need hardly add that w’c have considered 
y;^ 4 :ious alternatives, such as the making over of Chota Nagpur or 
■'■'Orissa to the Central Provinces, and the creation of a Chief 
g , -^jBinissionership instead of a Lieutenant-Governorship for 
Chota Nagpur, and Orissa, but none of them seem to deserve 
' '^*1 than passing consideration, and we have therefore refrained 
. troubling Your Lordship -with the overwhelming arguments 
i^^inst them. We have also purposely refrained from discussing 
this dispatch questions of subsidiary importance ■which must 
demand detailed consideration -when the main features of the 
scheme are sanctioned, and we arc in a position to consult the 
Local Governments concerned. 


21. We now pass on to the last proposal, viz. to restore the 
Chief Commissiouersliip of Assam. This would he merely a rever- 
sion to the policy advocated by Sir John Lawrence in 1867. This 
part of India is still in a backward condition and more fit for 
administration by a Chief Commissioner than a more highly 
developed form of government, and wc may notice that this 
■was the view which prevailed in 1896-7, when the question of 
ti'ansferring the Chittagong Di^vision and the Dacca and Mymen- 
singh districts to Assam 'were first discussed. Events of the past 
twelve months on the frontiers of Assam and Burma have clearly 
shown the necessity of having the north-east frontier, like the 
north-west frontier, more directly under the control of the 
Government of India and removed from that of the Local Govern- 
ment. We may add that we do not anticipate that any opposition 
will be raised to this proposal, which, moreover, forms an essential 
part of our scheme, 

22. We will now give a rough indication of the cost of the 
scheme. No attempt at accuracy is possible, because ive have 
purposely avoided making inquiries, as they would be likely to 
result in the premature disclosure of our proposals. The cost 
of the transfer to Delhi would be considerable. We cannot 
conceive, however, that a larger sum than four millions sterling 
would be necessary, and within that figure probably could be 
found the three years’ interest on capital which would have to 
be paid till the necessary works and buildings wero completed, 
'^’’e might find it necessary to issue a * City of Delhi ’ Gold Loan 

^ per cent, guaranteed by the Government of India, ■the 

feat, or the larger part of the interest, on this loan being 
,^»TOtually obtainable from rents and taxes. In connexion with 
a aeneral enhancement of land values, which would ensue at 
I Delhi as a result of the transfer, we should endeavour to secure 
some part of the increment value, which at Calcutta has gone 
into the pockets of the landlords. Other assets which would 
form a set-ofi to the expenditure would be the great rise 01 
Government land at Delhi and its neighbourhood, and a con- 
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siderablc amount wliich would be realized on the sale of Govorr 
ment land and buildings no longer required at Calcutta. T 
proximity of Delhi to Simla would also have the effect of reduce 
the current expenditure involved in the annual move to and fie , 
Simla. The actual railway journey from Calcutta to Simla tae ' 
42 hours, while Delhi can be reached from Simla in 14 hoo."? 
Further, inasmuch as the Government of India would beihe. 1 
to stay longer in Delhi than in Calcutta, the cost on accoutijd" 
hill allowances would be reduced. We should also add that niis 
of the works now in progr-ess at Delhi in conne.vion with ii 
construction of roads and railvavs and the provision of electricity 
and water for the Durbar, and upon which consideiable expendi- 
ture has been incurred, will be of appreciable value to < lie Govern- 
ment of India as permanent works when the transfer is made. 

23. As regards the remaining proposals, the leeuiring expendi- 
ture will be that involved in the creation of a Govcrnorslup for 
Bengal and a Chief Commissionership for Assam. The pay and 
allowances, taken together, of the Lieutenant-Governor of Bengal 
already exceed the pay of a Governor of Madras or Bombay, and 
the increase in expenditure when a Governor is appointed would 
not, we think, bo much beyond that required for the support of 
a bodyguard and a band. Considerable initial expenditure would 
be required in connexion with the acquisition of land and the 
construction of buildings for the new capital of Bihar, and, 
judging from the experience g-ained in connexion with Dacca, we 
may assume that this will amount to about 50 or 60 lakhs. Some 
further initial expenditure w ould be necessary in connexion with 
t..' sui Tier head-quarter's, wherever these may be .‘^xed. 

2^. AC fore concluding thi.s dispatch we venture ■'o say a few 
words as regards the need for a very early decision 'Ui the pro- 
posals wc have put forward for Your Lordship’s coi- dderation. 
It is manifest that, if the transfer of the capital is to be given 
effect to, the question becomes more difficult the long''-! it remains 
unsolved. The experience of the last two sessions has shown 
that the present Council Chanrber in Government House, Calcutta, 
fails totally to meet the needs of 1 he enlarged Imperial Legislative 
Council, and the proposal to ac<(uiro a site and to construct 
a Council Chamber is already under discussion. Once a new 
Council Chamber is built, tlie position of Calcutta as the capi^ 
of India will be further strengthened and consolidated ; 
though we are convinced that a transfer will in any case event jg^ i 
have to be made, it will then be attended by much greater diffio^^ 
and still further expense. Similarly, if some modification ofwi 
Partition is, as we believe, desirable, the sooner it is efiected the 
better, but we do not see how it can be safely effected with due 
regard for the dignity of Government as well as for the public 
opinion of the rest of India find more especially for Mahommedan 
sentiment, except as part of the larger scheme w 0 have outlined. 
In the event of these far-reaching proposals being sanctioned by 
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Majesty's Goyernment, as wc trust may be tbe case, we are 
pillion that the presence of His Jlajcsty the King-Emperor 
y^*3ellii would offer a unique opportunity for a pronouncement 
of the most weighty decisions ever taken since the establish- 
British rule in India. The other two proposals embodied 
K scheme are not of such great urgenc}' but are consequen- 
‘^^jfflessential and in themselves of groat importance. Half 
will be of no avail, and whatever is to be done shordd 
^%e so as to make a final self Icment and to satisfy the claims 
'ittf ll concerned. The selieme which we have vcntm’ed to com- 
j^nd to Your Lordship ".s favom'able consideration is not put 
forward with any spirit of opportunism, but in the belief that 
action on the lines proposed will be a bold stroke of statesmanship 
which would give unprecedented satisfaction and will for ever 
associate so unique an event as (he visit of the reigning Sovereign 
to his Indian dominions with a new era in the history of India. 

25. Should the above scheme meet with the approval of your 
Lordship and His Maje.sty’s Government, we would propose that 
the King-Emperor should announce at the Durbar the transfer 
of the capital from Calcutta to Delhi and simultaneously, and as 
a consequence of (hat transfer, the creation at an early date of 
a Governorship in Council for Bengal and of a new Lieutenant- 
Governorship in Council for Bihar, Chota Napur, and Orissa, 
with such administrative changes and redistribution of boun- 
daries as the Governor-General in Council would in due course 
determine with a view to removing any legitimate causes for 
dissatisfaction arising out of the Partition of 1905. The formula 
of such a pronouncement could be defined after general sanction 
had been given to the scheme. This sanction we now have the 
honour to solicit from Your Lordship. 

26. AVe should thus be able after the Durbar to discuss in detail 
with local and other authorities the best method of carrying out 
a modification of Bengal on such broad and comprehensive lines 
as to form a settlement that shall be final and satisfactory to all. 

AVe have the honour to be. 

My Lord Marquess, 

Your Lordship’s most obedient humble Servants, 

Haedikge of Penshurst. 

O’M. Creagh. 

Guy Fleetwood AVilson. 

J. L. Jenkins. 

E. W. Carlyle. 

H. Butler. 

Sybd Au Imam. 

W. H. Clark. 
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No. 5 

To His Excellency the Right Honourable The Governoi^ V 
General of India in Council. 

(Secret.) India Office, Londo^^*'.; 

My Lord, ist November, 

I have received Your Excellency's dispatch, dated-' 
25th August last and issued in the Home Department, a I 
I have considered it in Council with the attention due to the 
importance of its subject. 

2. In the first place j'ou propose to transfer fi’om Calcutta to 
Delhi the seat of the Government of India, a momentous change 
which in j'our opinion can be advocated on its intrinsic rrrerits, 
and aparl; from the considerations which are discussed in the later 
passages of your dispatch. Yort point out with truth that many 
of the circumstarrees which explarn the selectiorr of Fort William 
in the second half of the eighteenth century as the head-quarters 
of the East India Compair}’' camrot rrow be adduced as ai'gumcnts 
for the permanent retention of Calcutta as the capital of British 
India ; while certairr new conditions and doveIo]3ments seonr to 
point positively towards the removal of the Cent ral Government 
to another position. Such a suggestioir is not entirely novel, since 
it has often . i: a‘'kcd whether the inconvenience and cost of an 
annual migration 10 tljc Dills could not Ire avoided by founding 
a new official capital at some place in w'hich Enropeaus could 
reside liealthfully and work efficiently llirougliout the whole year. 
You regard any such solution as impracticable, in iny judgement 
rightly ; and you proceed to describe in favourable terms the 
purely material claims of Delhi for approval as tiro new centre of 
Government. There would be undoubted advantage both in 
a longer sojourn at the capital than is at present advisable, and 
in the shorter journey to and from iSimla when the yearly transfer 
has to be made ; while weight may properly be attached to the 
central situation of Delhi and to its fortunate position as a great 
railw'ay junction. As yon point out, Ibc.su facts of iliemselves 
ensure not a few administrative advantages, and I am not dis- 
posed to attach serious importance to tlic removal of the Depa^ 
ment of Commerce and Industry from a busy centre like 

for any official disadvantage due to thi.s cause should be 
balanced by the gain of a wider outlook upon the comr^^^ 
activities of India as a whole. 

3. From the historical standpoint, to which you justly draw 
attention, impressive reasons in support of the transfer can not 
less easily be advanced. Not only do the ancient walls of Delhi 
enshrine an Imperial tradition comparable with that of Constanti- 
nople, or with that of Rome itself, but the near neighbourhood 
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• existing City formed the theatre for some most notable 
'• ji ^ old-time drama of Hindu history, celebrated in the 

*>1 treasure-house of national epic verse. To the races of India, 
■ legends and records of the past are charged with 

a meaning, this resumption by the Paramount Power 
g-i seat of venerable Empire should at once enforce the 
^^S^iity and promise the permanency of British sovereign rule 
length and breadth of the country. Historical reasons will 
•*l''l^i’Ove to be political reasons of deep importance and of real 
in favour of the proposed change. I share, too, your belief 
the Huling Chiefs as a body rvill favour the policy and give 
to it their hearty adhesion. 

4. But, however solid may be the material advantages which 
you enumerate, and how ever warm the anticipated response from 
Indian sentiment, it may be cpiestioned whether we should venture 
to contemplate so abrupt a departure from the traditions of 
British government, and so complete a dislocation of settled 
official habits, if we were able to regard with absolute satisfaction 
the position as it exists at Calcutta. 

5. Your Excellency is not unaware that for some time past 
I have appreciated the special difficulties arising from the oolloca- 
:ion of the Government of India and the Government of Bengal 
n the same head-quarters. The arrangement, as you frankly 
iescribe it, is a bad one for both Governments, and the Viceroy 
tor the time being is inevitably faced by this dilemma, that either 
!ie must become Governor-in-chief of Bengal in a unique sense, or 
ie must consent to he saddled by public opinion both in India 
ind at home with direct liability for acts of administration or 
Dolicy over which he only exercises in fact the general control of 
1 Supreme Government. The Local Government, on the other 
land, necessarily sufiers from losing some part of the sense of 
responsibility rightly attaching to it as to other similar adminis- 
riations. It involves no imputation either upon Y our Excellency’s 
government, or upon the distinguished public servants who have 
iarried on the Government of Bengal, to pronounce the system 
•adically an unsound one. 

6. It might, indeed, have been thought possible to correct this 
inomaly with less disturbance of pi'csent conditions, by retaiimg 

■itta as the central seat of Government, under the immediate 

J |[ of the Viceroy, and transferring the Government of Bengal 
iere. But two considerations appear to forbid the adoption 
h 


fes^Rh aicourse. In the first place it is doubtful whether the 
irbitrary creation of an artificial boundary could in practice 
lause Calcutta, so long the capital of Western Bengal, to cease 
altogether to be a Bengali city in the fullest sense. Again, the 
experiment of turning the second city of the British Empire into 
an Imperial endavd would he certain to cast a new and altogether 
undue burden upon the shoulders of the Governor-General, 
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however freely the actual work of administration miglit 
delegated to subordinate ollieials. It is true that AVasliingf 
during the century since it became the cai)ital of Ihe Un ■ 
States, has grown into a large and wealthy cit}’, with indiis 
on a considerable scale ; but even now it possesses less i ‘"j. 
a third of the population of Calcutta ; while Ottawa and tho-'i. 
Australian foundation of Yass-Canberra are likely to coihe.'j.., 
mainly as political capitals. iSuch a solution may therefsid ■'■j, 
dismissed, while no parallel diliicultics need be dreaded if Delfts , j 
its surroimdings are placed directlyunder the Government of In . * 

7. I am glad to observe that you have not underrated the 
objections to the transfer which are likely to be entortainei in 
some quarters. The comj)cn.sation uliicli uill Ije offered to 
Bengali sentiment by other of your interdependent proposals is 
in my opinion fully adequate, and 1 do not think it necessary to 
dwell further on this aspect of the change. But it cannot be 
supposed that the European community of Calcutta, particularly 
the commercial section, can regard it without some feelings of 
chagrin and disappointment in their capacity as citizens. But 
you may rely, I am certain, ujron their w ider patriotism, and upon 
their willingness to subordinate local and peisonal comsiderations 
to those which concern the general good of India. Nor, on full 
reflection, need they fear any scrioush' uiitowaid eonsc(|uences. 
The city will remain the seat of a most prominent and influential 
Grovemment. I see no reason why it sliould sull’cr in material 
prosperity, retaining as it will not merely an almost universal 
commerce, but the practical monopoly in more than one branch 
of trade. And from the standjjoiut of sentiment, nothing can 
ever deprive Calcutta of her association with a century and 
a half of British government, signalized by many great events, 
and adorned by the famous roll of those who have preceded 
Tour Excellency in the office of Governor-General. Such a history 
is a perpetual possession, and it will guide the ste2)s of all travellers 
to Calcutta not less certainly than has tlie presence of the Supreme 
Government in the past. 

8. In view of this change it is your desire that a Governorship 
in Council should be constituted for Bengal. You remind me 
that the possibility of such a creation was fully discussed in^® 
years 1867 and 1868, although divergent opinions were exm^^p- 
by the difierent authorities of that day, and no steps wera®^^- 
taken. One of the principal objections felt then, as now;^^^^ 
projposition taken by itself, hinged on the difficulty ^f 

such an administration in Calcutta side by side with that of^thl 
Government of India. The criticism is valid, but it would b^ 
silenced by the transfer of the capital to Delhi. I note with 
general agreement your observations upon the probable appoint- 
ment in ordinary circumstances of a .state.sman oi' administrator 
from the United Kingdom to the Governorship of Bengal, while 
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i i’riiig that the appointment, like other groat Governorships, 
be open to members of the Indian Civil Service whenever 
lit be desirable to seek for an occupant among their ranks, 
share your conviction that no lower grade of administration 
be held in the altered conditions to satisfy the reasonable 
tions either of Hindus or of Mohammedans for the reputa- 
nd status of Bengal among the great divisions of India. 

n considering the area which the Governor of a new Bengal 
1 be called upon to administer, it is not necessary to recall 
gth the steps which led up to the partition of the former 
I'lesidency, or to engage in detailed examination of its results. 
It is universally admitted that up to the year 1905 the task 
which the Lieutenant-Governor of Bengal and his subordinates 
had .to perform, having regard to the extent of the Presidency, 
to its population, and the difficulties of commurucation in many 
. districts, was one with which no energy or capacity could com- 
pletely cope. It is equally certain that the provincial centre of 
gravity was unduly diverted to the western portion of the area, 
and to Calcutta itself ; with the result that the Mohammedan 
community of Eastern Bengal were unintentionally deprived of 
an adequate share of consideration and attention. Such a state 
of affairs was not likely to agitate public opinion on this side of 
the water ; the name of Dacca, once so familiar to British ears, 
had become almost unknown to them. A rearrangement of 
administration at the instance of the Government of India was 
therefore almost imperative ; but the plan that w as ultimately 
adopted, while effecting some beneficial changes in Eastern Bengal, 
and offering relief to the overladen Government, produced conse- 
quences in relation to the Bengali population which you depict 
with accuracy and fairness. History teaches us that it has 
sometimes been found necessary to ignore local sentiment, or to 
override racial prejudice, in the interest of sound administration, 
or in order to establish an ethical or political principle. But even 
where indisputable justification can be claimed, such an exercise 
of authority is almost always regi’ettahle in itself ; and it will 
often be wise to grasp an opportunity of assuaging the resentment 
which has been aroused, where this can be done without practical 
detriment to order and good government. You point out, more- 
''ver, that in tliis case the grievance is not oiilj' one of sentiment, 
that in connexion with the Legislative Councils the Bengali 
Wion is subjected to practical disabilities which demand 
^rit some redress. In Your Excellency’s opinion the desired 
i^'SljjCms 9an properly be achieved by re-uniting the five Bengali- 
I speaking divisions, of the Presidency, Burd wan, Dacca, Rajshahi, 
' and Chittagong into the new Presidency to be for the future 
administered by the Governor of Bengal in Council. 


' 10. At the same time you lay deserved stress on the importance 

>^of giving no ground for apprehension to the Mohammedans of 



GOVERNMENT OF INDIA 


464 

Eastern Boiiiral lest their interests sliould be injuriously affeeto! 
by the intended alteration. In common with others of their fail? •• 
they would presumably regard with satisfaction the re-erecti 
of Delhi as the capital of India ; but they would be primaii ',i 
concerned with the local aspect of the proposals. It is evids * 
that in delimiting the new Presidency care is needed to see q.T 
the balance of the different populations, though it couldhe. *. 
remain throughout the entire area as it stands at preseijjid"''- 
Eastern Bengal and Assam, is not unduly disturbed ; and, as’is « 
point out, the special representation on the Legislative Count , 
which is enjo3’ed by the Mohammedans supplies them wiL‘ 
a distinct safeguard in this respect. I attach, however, no little 
importance to tlie proposal that the Governor of Bengal should 
regard Dacca as his second capital, with full claims on his regular 
attention, and his residence for an appreciable part of the 3'ear. 
The aiTangements which have been made there for the adminis- 
tration of tlie existing Lieutenant-Governor will thus not merely 
be utilised, but will serve a valuable jmrpose which it would 
have been difficult to secure had proposals similar to those which 
you now jnake been put forward when tlie old Bengal was un- 
divided. In these circumstances 1 consider that you are right 
not to make an3' suggestion for a Commissionersliip at Dacca 
analogous to that existing in )Sind in the Presidency of Bombay. 

II. Your next proposition involves the creation of a Lieutenant- 
Governorship in Counc ‘1 for Bihar, Chota Nagpur, and Orissa. 
I observe that 3’ou have considered and dismissed a number of 
alternative suggestions for dealing with these three important 
and interesting divisions, fjonre of these schemes, as Your 
Excelleuc3'' is aware, have at different times been the subjects 
of discussion when a rearrangement of boundaries has been 
contemplated ; and I refrain from commenting on any of them 
at this nroment, holding, as 1 do, that 3'ou have offered the 
plainest and most reasonable solution, it an3' substantial change 
is to be made at all. The three sub-provinces above named, while 
differing inter se in some marked fc.iturcs, are alike loosely con- 
nected with Bengal proper, and thc'r complete administrative 
severance w'ould involve no hardship to the Presidency. You 
describe the desire of the hard3'’ and law-abiding inhabitants of 
Bihar for a clearer expression of their local individualit}’', differ ing 
from the Bengalis as they largely do in origin, in langua^^S 
proclivities, and in the nature of the soil they cultivate, 
again, with its variety of races and physical conditions, ' 
considerable seaboard, invested with a peculiar sa^cti^Si 
religious tradition, prefers a code of land legislation founded on 
a system of tenure differing in the main from those both of Bengal 
and of the Central Provinces, and has long felt uneasiness at 
a possible loss of identity as a distinct communit3^ The highlands 
of Chota Nagpur, far less densely populated than Bengal, and 
containing a large aboriginal element, also possess ancestral ac I? 
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Vstork':i! claims for sc2>arato tioatmcnt in various rcs^jects. These 
Aree sub-provinccs, witli llicir conibinod I’opulation of some 
j|aty-fivc millions, 'ftould form a charge well within the compass 
Lieutenant-Governorbliip ; and it may be assumed that the 
^^j^rolling officer would bo able to bestow continuous care and 
‘^^ition upon each of the divisions within his area. 

The concluding suggestion which }mu put forward is that 
5 hief Commissionoi-ship of Assam should be revived. I attach 
^ht to your argument that the political conditions on the 
irfth-eastern frontier of India render it desirable that like the 
forth-West it should bo the immediate concern of Your Excel- 
lencj’-’s Government, rather than of a local administration ; and 
I note 3’'our belief, which I trust inaj’^ prove to be well founded, 
that the inhabitants of this Province, of first-rate importance in 
industiy and commerce, are not likely to offer any opposition 
to the change. On the contrary, thc3' may be disposed to welcome 
it, since I am confident that the Supreme Government would 
assiduously preserve all local interests, cither material or of 
sentiment, from anj'' jjossible detriment attributable to the 
altered .sj'’stem. 

13. I make no eomiihiint of the fact that Your Excellency is 
unable at this stage to present for sanction a close estimate of 
the cost which is likely to be incurred in respect of the various 
proposals included in j’our Despatch, either by way of initial 
or of recurring expenditure. You have only found it possible to 
name the round sum of four millions sterling, which you regard 
as the outside figure of cost which could be incurred by the 
transfer to Delhi, and j'ou indicate jmur opinion that this amount 
might be raised by a special Gold Loan. I agree that it was not 
possible for you, in the special circumstances of the case, to 
undertake the investigations wliich 'would have been necessary 
before jmu could submit even a general estimate of expenditure 
either at Delhi or in relation to the Governorship of Bragal, to 
the Lieutenant-Governorship of the new United Provinces, or 
to the Chief Commissionership of Assam. This being so, I refrain 
for the present from making anj' observations on this part of the 
subject, merelj' stating my general conviction that Your Excel- 
lency is fully alive to the magnitude of the proposed operations, 
‘""'’ito the necessity for thoughtful preparation and continuous 

nee in order that the expenditure, ^vhich must necessarily 
arge, may he conduct^ -with no tinge of wastefulness ; 
Jegards the particular case of Delhi, assuring you that my 

uplthy will be extended to any efforts you may make to 

prevent holding-up against Government of land which you may 
^nd it necessary to secure for public purposes. 

14. I find myself in general agreement with Your Excellency 
when you state that if this policy is to be approved, it is imperative 

avoid delay in carrj'ing it into effect. You give substantial 

1 ■ Hh 
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reasons for this ojjinioii, l)olli on iidininistitilh'c and econonuc'| 
grounds, and thougli a nninber ol details remain for settlcmc* » 
many of wliicli must demand careful examination and cousu’*--, > 
tion, while some may a\\akcn ditleicnccs of opinion, it is poss? ff 
now to pronounce a dclinite opinion iqion the broad feature’ j 
the scheme. Kegarding it as a whole, and apprcciating-r^7?A 
balance sought to be maintained between the dill’eiont jS 
classes, and interests likely to be affected, 1 cannot i;ce'..''i^ 
history, nor can I picture in any portion of the civilized \voiV‘y^'' 
it now exists, a series of administrative changes of so vide a sc\^ 
culminating in the transfer of the main seat of ftovcrnmei?.^ 
carried out, as I believe the future will prove, vith so little' 
detriment to an}’' class of the community, vbile satisfying the 
historic sense of millions, aiding the general uoik of Government, 
and removing the deeply-felt grievance of _ many. I tlierefore 
give my general sanction to your proposals, and I share in your 
belief that the transfer ol the Capital, and the concon-dtant 
features of the scheme form a subject worthy of annouiiccment 
by the King-Emperor in p’erson on the unique and eagerly- 
anticipated occasion at Delhi. I am commanded to inform yqu 
that at the Durbar on the 12th of December His Imperial Majesty 
■will be pleased to declare that Dcllii will become tlie capital city 
of India, that a Governor in Council will be appointed lor Bengal, 
a Lieutenant-Governor in Council for Bihar, Chota Nagpur, and 
Orissa, and a Chief Commissioner for the Province of Assam. 

I have the honour to be. 

My Lord, 

Your Lordship’s most obedient humble servant, 

Ceewe. 
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AKNOUNCEMENTS MADE AT THE 
CORONATION DURBAR 

No.l 

annouuce:\ient of ms majesty the 

KIX(J-EMPEEOR 

It is with genuine feelings of thankfulness and satisfaction 
that I stand here to-day among you. Tliis year has been to the 
Queen-Empress and myself one of many great ceremonies and 
of an unusual tliougli happy burden of toil. But in spite of time 
and distance, the grateful recollections of our last visit to India 
have drawn us again to the land which w c then learned to love, 
and wo started nith bright hopes on our long journey to revisit 
the country in which wo had alreadj’- met the kindness of a Lome. 

In doing so I have fulfilled the wish expressed in my message 
of last July, to announce to you in person my Coronation, cele- 
brated on the 22nd of June in Westminster Abbe}’’, when by the 
Grace of God the Cionn oi my Forefathers nas placed on my 
head with solemn foiiu and ancient ceremony. 

By my picscnce wil h the Qucen-Einpicss I am also anxious to 
show our affection for the loyal Princes and faithful Peoples of 
India, and how dear to our hearts is the welfare and happiness 
of the Indian Empire. 

It was, moreover, my desiie that those who could not be 
present at the solemnity of the Coronation should have the 
opportunity of taking part in its coimnemoratiou at Delhi. 

It is a sincere pleasure and gratification to myself and the 
Op.een-Emi}ress to behold this vast a.sseiublage and in it my 

Vernors and trusty officials, my great Princes, the representa- 
\of the Peoples, and deputations from the Military Forces of 
Vfian Dominions. 

yoall receive in person with heartfelt satisfaction the homage 

and allegiance which they loyally desire to render. 

I am deeply impressed with the thought that a spirit of sym- 
pathy and affectionate goodwill unites Princes and people with 
me on this historic occasion. 

In token of these sentiments I have decided to commemorate 
•^he event of my Coronation by certain marks of my especial 

B h 2 
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favour and consideration, and these I will later on to-day cause 
to be announced by my Governor-General to this assembly. 

Finally I rejoice to have this opportunity of renewing in m''-, 
own person those assurances which have been given you by n/ t 
revered predecessors of tlie maintenance of your rights ar; • 
privileges and of my earnest concern for your welfare, peace, 
contentment. ' « 

May the Divine favour of Providence watch over my Pe^« 
and assist me in my utmost endeavour to promote their bappiil^ 
and prosperity. XS 

To all present, feudatories and subjects, I tender Our loving 
greeting. 


No. 2 

ANNOUNCEMENTS BY THE GOVERNOR-GENERAL OF 
INDIA ON BEHALF OF HIS MAJESTY THE KING- 
EMPEROR 

‘ To all to whom these presents may come. 

‘ By the command of His Most Excellent Majesty George the 
Fifth, by the grace of God King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the 
Seas, Defender of the Faith, Emperor of India, I, His Governor- 
General, do hereby declare and notify the grants, concessions, 
reliefs, and benefactions which His Imperial Majesty has been 
graciously pleased to bestow upon this glorious and memorable 
occasion. 

‘ Humbly and dutifully submissive to His Most Gracious 
Majesty’s will and pleasure, the Government of India have 
resolved, with the approval of His Imperial Majesty’s Secretary 
of State, to acknowledge the predominant claims of educational 
advancement on the resources of the Indian Empire, and have 
decided in recognition of a very commendable demand to set^ 
themselves to making education in India as accessible and w^ 
as possible. ’With this purpose they propose to devote at 
50 lakhs to the promotion of truly popular education, and ^^ ^ 
the firm intention of Government to add to the gra nlSE^ CT 
announced further grants in future years on a generous s^la|Kp 

‘ Graciously recognizing the signal and faithful service of His 
forces by land and sea, the King-Emperor has charged me to 
announce the award of half a month’s pay of rank to all non- 
commissioned officers and men and reservists both of His British 
Army in India and His Indian Army, to the equivalent ranks 
of the Royal Indian Marine, and to all permanent employes 
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departmental or non-combatant establishments paid from the 
military estimates whose pay may not exceed the sum of Us. 50 
monthly. 

I ‘ Furthermore His Imperial Majesty has been graciously 
&ased to ordain that from henceforth the loyal Native officers, 
^n, and reservists of Ilis Indian Army shall” be eligible for the 
&mt of the Victoria Cross for valour ; tliat membership of 
by Order of British India shall be increased during the decade 
Mowing this His Imperial Majesty’s Coronation Durbar by 
52 appointments in the First Class, and by 100 appointments in 
the Second Class, and that in mark of these historic ceremonies 
15 new appointments in the First Class and 19 new appointments 
in the Second Class shall forthwith be made ; that from hence- 
forth Indian officers of the Frontier Militia Corps and the Military 
Police shall be deemed eligible for admission to the aforesaid 
Order ; that special grants of land or assignments or remissions 
of land revenue, as the case may be, shall now be conferred on 
certain Native officers of His Imperial Majesty’s Indian Army 
who may be distinguished for long and honourable service ; and 
that the special allowances now assigned for three years only 
to the widows of the deceased members of the Indian Order of 
Merit shall, with cflect from the date of this Durbar, hereafter be 
continued to all such widow s until death or re-marriage. 

‘ Graciously appreciating the devoted and successful labours 
of His Civil Services His Imperial Majesty has commanded me to 
declare the grant of half a month’s pay to all permanent servants 
in the civil employ of Government whose pay may not exceed 
the sum of Rs. 50 monthly. 

‘ Further, it is His Imperial Majesty's gracious behest that aU 
persons to whom may have been or hereafter may be granted 
the titles of Dewan Bahadur, Sirdar Bahadur, Klian Bahadur, 
Rai Bahadur, Rao Bahadur, Khan Sahib, Eai Sahib, or Rao 
Sahib, shall receive distinctive badges as a symbol of respect and 
honour ; and that on all holders present or to come of the venerable 
titles of Mahamahopadya3-a and Shamsululama shall be conferred 
some annual pension for the good report of the ancient learning 
of India. 

‘ Moreover, in commemoration of this Durbar, and as a reward 
conspicuous public service, certain grants of land, free of 
mue, tenable for the life of the grantee, or in the discjretion 
"S local administration for one further life, shall be bestowed 
Jtored in the North-Western Frontier Province and in 
-w-<fmimtan. 

‘ In His gracious solicitude for the welfare of His loyal Indian 
Princes His Imperial Majesty has commanded me to proclaim 
that from henceforth no Nazarana payments shall be made upon 
succession to their States. And sundry debts owing to the 
Goj^'nment by the non- jurisdictional estates in Kathiawar and 
,^^.-rat, and also by the Bhumia Chiefs of Mewar, will be cancelled 
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and lemltted in whole or in part under the Orders of tlic Govern- 
ment of India. 

' In token of Ilis appreciation of the Imperial Service Troop''i 
certain supernumerary appointments in the Order of British Indi’^ 
will be made. ^ 

‘ In the exercise of His Royal and Imperial clemency and co,^ 
passion His Most Excellent Majesty has been graciously please(£.^ 
ordain that certain prisoners now suffering the penalty of the 
for crimes and misdemeanours shall be released from imprisoK 
ment, and that all those civil debtors now in prison whose debts 
may be small, and due not to fraud, but to real poverty, shall be 
discharged and that their debts shall be paid. 

‘ The persons b}' whom and the terms and conditions on which 
these grants, concessions, reliefs, and benefactions shall ^ 
enjoyed will be hereafter declared. 

‘ God Save the King ! ’ 


No. 3 

ANNOUNCEMENT OF HIS MAJESTY THE 
KING-EMPEROR 

We are pleased to announce to Our People that on the advice 
of Our Ministers tendered after consultation with Our Governor- 
General in Council We have decided upon the transfer of the 
seat of the Government of India from Calcutta to the ancient 
Capital Delhi, and, simultaneously and as a consequence of that 
transfer, the creation at as early a date as possible of a Governor- 
ship for the Presidency of Bengal, of a new Lieutenant-Governor- 
ship in Council administering the areas of Bihar, Chota Nagpur, 
and Orissa, and of a Chief C'ommissioner.ship of Assam, with such 
administrative changes and redistribution of boundaries as Ou^ 
Governor-General in Council with the approval of Our Secretly! 
of State for India in Council may in due course determine. 

Our earnest desire that these changes may conduce to the 
administration of India and the greater prosperity and hap 
of Our beloved People. 
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GOVERNMENT OP INDIA 
HOME DEPARTMENT 


'THE Right Honourable the Marquess of Crewe, K.G., 
His Majesty’s Secretary of State for India. 

(Public.) Delhi. 

My Lord Marque^^s, 23rd January, 1913. 

In accordance w itli the provisions of Section 7 of the In&an 
Councils Act, igog, we have the honour to submit for Your 
Lordship’s information, and for presentation to Parliament, 
copies of the revised Regulations for the constitution of the 
Legislative Councils of the Governors of IMadras and Bombay, 
and of the Lieutenant-Govcinors of the United Provinces, the 
Punjab and Burma, which have iccently received the approval 
of the Secretary of State in Council, under Section 6 of the 
same Act. In consequence of the redistribution of territories 
and of the appointment of a Governor in Council to the Presidency 
of Fort William in Bengal, which His Imperial Majesty was 
graciously pleased to announce at His Durbar held at Delhi in 
December, 1911, Your Lordship has also approved the constitution 
of Legislative Councils for the Governor of Bengal, the Lieutenant* 
Governor of Bihar and Orissa, and the Chief Commissioner of 
Assam. Of the Regulations relating to these three Councils, 
which have likewise received the approval of the Secretary of 
State in Council, we also append copies, together with copies of 
the Proclamations issued by us on the 14th November, 1912, 
with His Majesty’s approval, extending to the territories ad- 
ministered by the Chief Comraissionor of Assam the provisions 
of the Indian Councils Acts, 1861 to 1909. Finally we enclose 
copies of the revised Regulations for the constitution of the 
Ijpgislative Council of the Governor-General, rvhich have similarly 
approved by the Secretary of State in Council. 

C In addition to these papers, we annex copies of the rules 
'force in the Legislative Councils of all Provinces, relating 
'he discussion of tlie annual Financial Statement, and of 
■'rs of general public interest, and to the asking of questions. 
Wles have been framed, with the sanction of the Governor- 
Council, under Section 5 of the Indian Councils Act, 
1909, aim_in accordance with the provisions of Section 7 thereof, 
require to be presented to both Houses of Parliament. The 
corresponding rules in force in the Council of the Governor- 
General framed in 1909 liave already been pi-esented to Parliament, 
and no change has since been made in them, although a copy of 
>ese I’ules also is enclosed. 
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3. Tlic cu'ciinistiinrcs wliipli gave vise to a vevisioii of tin 
Coimcil Kcgulatioiis Haiu-tionetl in igog were as follows. In tin 
first place, the adrainistrative changes which have resulted fvoi'’ 
His Iinperia! Majesty’s announcement at tlie Delhi Dnrlm 
have necessitated the rearrangement of the electoi-atcs frati:)/>-i 
under the Regulations of igog for the return of representatiy"^ 
to the Governor-Gencriirs t'ouncil bj' the old province of 
and Eastern Bengal and Assam, and tlie provision of adequ^ 
representation on that Council for the Bengal Presidency 
reconstituted, together with the provinces of Bihar and Oris.'U 
and Assam, while for similar reasons it has been rccpiisite t,( 
frame entirely new Regulations constituting Councils for thi 
Lieutenant-Governor of Bilnir and Orissa and tlie Chief Com 
missioner of Assam. The consequential modification of tin 
Regulations governing the Council of the Lieulenant-Governo 
of Bengal practically resulted in the formation of a nev 
Council for the Governor of that province. In the second place 
the experience which has been gained in the practical work 
ing of the Regulations of igog has been snlTicicnt to disclose 
certain points in which they are susceptible of improvement 
To this cause are to be attributed the modifications which havi 
been sanctioned in the Regulations concerning those Province! 
which were unaffected by His Majesty’s announcement at Delhi 
and, to some extent, the foi m which ha.s been adopted in drafting 
the Regulations for the Governor-General’s t'ouncil and th( 
Councils of the three new ijrovinccs. i . 


4. With the object of ascertaining the sufficiency or otherwise 
of the Regulations of igog, we invited all local Government! 
to furnish us with a report on their ju-actical working shortlj 
after the first elections were held, togerher with any suggestion! 
for improvement and amendment which they might have tc 
oSer, and the revision which has ii-jw bcv.n effected is the resull 
of the recommendations whicli wc thought fit to make to Youi 
Lordship after full consideration of the materials thus placec 
at our disposal. In forniuhiting our ])ii)po.sals we have keptSj 
view, as a guiding principle, the facr that since the Councils 
so far stood the test of otiIv one general election, it woulol^ 
premature and impolitic, at this .stage of their development, w' 
embark upon any material ebangos in the broad principles 
which their constitution is based. The amendments made^^l 
been confined, therefore, so far as possible, to matters of^ra® 
and consist to a large extent of an attempt to simplify and 
more convenient the electoral procedure. At the sa|ac f^( 
in Madras, the United Provinces and the Punjab the opportunit) 
has been taken to effect some changes in the distribution o: 
seats, in the province first mentioned with a view to the mon 
equitable representation of the landholders and local bodies 
in the second mainly in consequence of a n-earrangement o. 
divisional charges, and in the third with the object of increasiS' 
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Uic number of moinbcrs clio&cn b}^ election, and on the analogy 
of the systems in force elsewhere, of giving representation to 
iCistrict Boards. 

; ‘ 5. AVe apprehend that Your Lord.ship may find it convenient, 

t " presenting the revised Regulations to Parliament, to be in 
ssessiori of a self-contained summary of the changes efiected 
•this revision, together with an explanation of their scope and 
rpose. With this object, we have caused to be prepared, 
■^d append to this dispatch, a memorandum which explains 
the matter in detail. 

We have the honour to be, 

My Lord Marquess, 

Your Lordship’s most obedient, humble servants, 

Hardinge of Penshobsx. 
O’Moobe Ckeagh. 

6. Fleetwood Wilson. 

R. W. Carlyle. 

Harcourt Butler. 

S. A. Imam. 

W. H. Clark. 

R. H. Craddock. 

Enclosure no. i. 

Memorandum 

Showing the changes made in 1912 in the Begulations relating to 
the Legislati Councils in India, together with the reasons 
upon whickf^iey are based. • 

The general reasons which have led to the revision of the 
Regulations framed in 1909 under the Indian Councils Act of 
that year are explained in the dispatch which accompanies this 
memorandum. For the purpose of exhibiting in detail the changes 
made, the subject may conveniently be divided into three heads : 

I. Changes madeinthe constitution of the Councils themselves, 
such as alterations in the number of elected or nominated 
seats, or the redistribution of seats between electorates. 
II. Changes made in the qualifications of voters and candidates, 
tl. Changes made in electoral procedure. 

V. Other changes, which caimot be classified under any of 
the three foregoing categories. 

I. — Changes made in the constitution of the Councils 
«s heading falls naturally into tlu-ee sections : — 

((51 The creation of new Councils in consequence of the 
* administrative changes announced by His Imperial 
A Majesty at the Delhi Durbar, and the constitution of 
/ the Councils thus necessitated. 

1 ( 6 ) The addition or alteration of the grouping of seats on 
existing Councils unaffected by the recent territorial 
redistribution. 
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(c) The rearrangement of representation on the Imperial 
Legislative Council due to changes in the Provincial 
Councils. 

{a) The formation of tlic Presidency of Bengal under a Governor 
in Council, of the Province of Bihar and Orissa under a Lieutenant- 
Governor in Council, and of the Province of Assam under a Chief 
Commissioner, out of the areas previously constituting the provinces 
of Bengal and Eastern Bengal and Assam, has resulted in the 
abolition of the Legislative Councils of the Lieutenant-Governors 
of Bengal and Eastern Bengal and Assam and the creation of 
new Councils for the three new Provinces. In framing the Bcgula- 
tions for these three new Councils, the object aimed at has been, 
on the one hand, to preserve intact, so far as possible, the character 
of the electorates which existed in Bengal and Eastern Bengal 
and Assam under the Regulations of 1909, and to avoid the dis- 
franchisement of any interest or individuals represented on the 
old Councils, and, on the other hand, to afford recognition to the 
further claims to representation which the territorial redistribution 
has given to certain interests and communities. 

The Bengal Council . — The interests which were represented 
on the Councils of the Lieutenant-Governors of Bengal and 
Eastern Bengal and Assam were the following : — 


No. of scats on the previous Council in — 
Bengal, _ Eastern Bengal and 
I .1 s/>am . 

1 “- I 


iiaunity 

The Corporation ci (Jaloutta . 

The University of Calcutta 
The Jiengal Chamber of Commerce . 

The Calcutta Trades Association 
The Tea Planting Community, Eastern 

Bengal and Assam 
Tlic^’lanting Community, Bengal . 
ifiie Chittagong Port Trust 
The Jute interest .... 

These interests had 12 seats on the old Councils, as compaj 
with 9 under the new Regulations. The Indian comnieiB 
community (as elsewhere) will have one nominated represent ati\ 
only, while the redi.stribution of territories having resulted in t| 
separation from Bengal of the important planting areas in 
and Bihar, the representation of that community in Bengajp 
be reduced to one member only, to be chosen by an electf 
consisting of the managers of tea gardens. The seat repre^n^ 
the Jute interest which was previously filled by electionSjy tl 
Narayanganj Chamber of Commerce, will be replaced by a nom 
nated seat to be allotted to the European commercial communil 
outside Calcutta and Chittagong, this wider field of selection beir 
considered more appropriate to the circumstances of the ne 
province. 
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In addition to tlie foregoing, the following electorates existed 
in flip two Provinces : — 

(i.) The Municipalities of each Division. 

(li.) Tlie District Boards of each Division. 

(iii.) The iMohamniedan Community of each Division. 

(iv.) The Landholders of each Division. 

To each divisional electorate one member has been allotted, 
but, on account of the relatively greater importance of Municipal 
'Jnterest.s in the Picsidency and Burdwan Divisions, it has been 
•' arranged that the Municipalities of these Divisions shall return 
an additional member alternately at every election, and that on 
account of the relatively .small importance of the Municipal and 
Landholding interests in the Chittagong Division the Munici- 
palities and Landholdci s of that Division sliall each elect a member 
alternately and not concurrently. The total number of members 
thus returned at each election is tuenty. 

In addition to the 27 elected seats specified above another 
seat has been reserved for the town of Calcutta, in recognition of 
the fact that the special qualifications required of the members 
representing the Corporation and University respectively may 
lead to the exclusion of suitable candidates, who by reason of 
the size aiid impoitance of the town are naturally to be found 
in larger numbers than in less advanced areas. In consonance 
with the general scheme upon which the Regulations are framed 
the electors to thi '\at will be the non-official members of the 
Calcutta Corpor?' ^ .. other than those nominated by Government, 
but the qualificitfon for candidates will be merely residence in 
Calcutta, thus affording a chance to any citizen of outstanding 
eminence to secure his return. 

The total number of elected .seals is thus 28, as compared with 
26 on the old Council, villi a consequential reduction in the 
number of nominated seats from 22 to 20. At the same time the 
maximum number of officials who may be nominated has been 
N fixed at 16 instead of 17. As already mentioned, two of the 
■miinated seats arc earmarked for the European commercial 
\niimity outside Calcutta and Chittagong and the Indian 
^orcial community respectively, thus leaving two non- 
fmal nominated se its unappropriated, selection for which rests 
th the discretion of the Governor, 
n addition to these 4S elected and nominated seats, provision 
>en made, as on the old Council, for the nomination of two 
J members, whether officials or non-officials, to assist in the 
r-v_-<mctiof proposed or pending Legislation. 

• The jjihar and Orissa Council . — ^The interests and communities 
situatea in the area now embraced by this province which enjoyed 
representation on the old Bengal Council were the following : — 
(i.) The Municipalities. 

(ii.) The District Boards. 

(iii.) The Landholders, 
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(iv.) The Mohammedan Community. 

(v.) The Planriug C'tjminnnity.i 

The it>‘!TOLitiijn^ for the new f'ounni provide one seat for each 
divifflOB ^o be filled by earh of the three fir^st named, or 15 seats 
in all. for ‘he Mohammedan f ommiimty they provide I seat 
for each of the Patna. Tirhiit and Bhagalpiii Divi'iori'i. and 
a foarth -eat to he failed by joint eltetion by voteis /(--.idin" in 
the Ori"a and t hota Na«pijr Dr. i-ion- wheic the rotnmumty 
» relati'.elv le-- numerou-i and intlmntial In the nrvv provinre 
the indtof, mtere-t Tall be of rehitr-el/ moie iiripoir,i.nri‘ than in 
the old, ana or.e -(-^r ha-' bffn a i^rifd to it, while the mining 
interest a- no<( a'tained a -1/' < hr h 1- heir] to entitle it alio 
to sirotl..: repr* notation, floth e,t- ill be failed bv elertion, 
tl»a» ]!yr;n.;in2 the total ntim'if ’ or rU-rtnl “-eat- to 21 

Thetiu.vibef of nominated r < mb' i^ h.i been faverl at nj.ofwhom 
MOtt MlOte than f ' roav be ofTir 1 il and the if ler tion for the_(.nomi- 
n»ted tea"- of/f-n to non offarial- ha- been li ft to the diifietion of 
thieOeufer .n* Governorwith i .u totheadmiisionof therlaims 
of fitKe* in'efe t- /iii/h in,i not -efiiie lepieieiitatuin thioiigh 
the clwrnfl of «.«ftiori. In a<ldifioii tlie bieiitenant-dovcinor is 
f^en pO'f't to nominate one e/prit ineinbei, eitbei an oflirial or 
ttMlieoff ' ja) toa- j tthep/o^Of - of paltieill.iJ JegJsldtn f measures. 

The ffiijp'il 'I'he inteii ts situateil m tlie iiiea now 

ifKlndet in thi* pi'i/iiife wbnli enjoved leineseiitatioii on the 
fJoissci 'll th" I.jeijtenHiil Govi • .i of ‘ item Bengal and 

e<l<' the follow III/ 

fi I 'I 1 e VIllril"l-.'..ltief ' 

fo I '/ he, f,Of al Bo.ikI , 

(«» ) '( he l..in/|holdei * 

Ov / 'j he Moli.iiniiieil.itt t 'oiiiiniinil \ 

(V 1 'fhe'Je.i Plaiiting ('oiiinniiiil \ 


Hn/fi tii tie fat (, fold of tin e iiileiesti li.ii been ]nii\ iiled with 
lltfrO sseatf Of. the ni'W Collin ll one fan e.n li Dniiion, .uni three 
ha'/e been ,t' ‘ij/iiefl to tin (ei pl.uilinn (imimilllltv thus 
i/f»Uni{l It I'lhtl 'll It I'U'i IMtl ^ 

TintU'i'li iiiiiinniileil leiil i h I\e In I n .1 How I'll, of w hieli not ni*^ 
fftjjifa tf itie to be failed b\ ollii nil .llie 'eleilioii loi t he 4 uomin!^!^ 
ijtefttij fo( non iilfal iiihi bemp muli ll ilie ilmietioii ot the Chi-.. 
('dttilllh"'eionei . W lioiniilHoeinpoweu'dlonoimn.ile iii.idditiontot^ 
14 dfiji iiilri mill lion oilli ml.- uieuiioiu'd. one i'\peir moiuber, e^ 
d(l)enil 111' non nlUeiiil.tonssiHi mt hepioarohsof leghslativcmca 
(fa) TIiim'Iihiimi's I'lTc’ctc’d b\ llie Bes'iiliilion.s in the i’onsti| 

III I'Mhliiig Piovmeuil Couiu’ils iue enunierated below ;-~f 

4/111/1111, Till' number of eleeled le.iti h.ii been inere.i^d from 
lU to JJ. It I’oiiespombug leihiitnm, tiom 24 10 21. being made at 


' Tilt-’ lioiiniiiloil n’ll on ihe ,’Ul bi'in.il I'.Miii.’it w n int iiileH to Iw fillod 
liitlii lln> IVi I'liiiliiwi t\mimum(\ 111 Oiinibw.. ind Iho Indijvi PUating 
I <au 4 iiiuut 4 lu bilufl, U had Ivlu oUi'in i on itio OL-oi'ion of the fir^ 
elecUott the t«m«ir«Wt the hitter iHtdBtv'via^onazyiutcrvst init. ^ 
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tlie satnp time in the minihor of the nouiiniilcd scats. The electoral 
groujjs into which the rlistj-icts of the Presidenc)' were divided 
by the Regulations of 1909 have al&o been redistributed. 

Under Regulation II of the Regulations of 1909 for the con- 
stitution of the iladras Council, landholders other than zamindars 
elected two icpresentative<!, for which purpose the districts of 
the Presidency were divided into a Northern and Southern group. 
It was found, however, that the number of votens in the Southern 
group was more than double that in the Northern group, and 
that nearly half of them (155) lived in one district (Tajrjore), while 
of the remaining lOg, no were inhabitants of the two districts on 
the West Coast. As tliere arc no zamindars, properly so called, on 
the West Coast, whiclr contains a large number of landholders 
and malihindars po.sse.ssed of electoral cpalifications, and as the 
language, tenure.s and interests of the AVest Coast proprietor’s are 
so distinct that no East Coast proprietor cair reasonably claim to 
repi’escnt their iirterests, it has been decided to constitute the two 
West Coast districts of Malabar and South Carrara into a separate 
electorate to which an additional seat has been allotted. 

The same considerations apply to the mixed electqrate recruited 
from Miruioipal Councils and District and Taluk Boards, which 
under the Regulations of 1909 comprised 8 groups of districts. 
In this electorate also '» special West Coast constituency has been 
created consisting o'" '"'o districts named, while the groups 

generally have be pnged oir a lirrguislic basis, rn the 

niunacr sliowtr in ...aule appertaining to this electorate. 

Teri’itorial eK.iges, cousistiirg of the alterations of district 
bouirdarics ■"flrfmir the Presideitcy effected subsequent to the 
promulgation of the Regulations of 1909 have also been responsible 
for some minor modifications. 

The U nited Provinces . — Since 1909 a new Division, ■vvrth Lead- 
quarters at Jhansi, lias been formed in the United Province^ 
Under the Regulations of that year certain specified District and 
•> Municipal Boards in 8 existing Divisions (exclusive of the hdl 
‘Division of Kumaon) returned a member to the Provincial Council, 
d since the District and Municipal Boards of the newly created 
•«i Division arc considered to be of sulficient importance to 
^de them to separate representation, the number of memWs 
atrned by this electorate has been increased from 8 to 9, thus 
sing the' total number of elected members from 20 to 21. As 
"’ill Council previously consisted of 46 members only, or 4 less 
\e permissible maximum, it has not been necessary to make 
y^uction in the number (26) of nominated sea.ts. The total 
( nnfilber' If seats- on this Council is therefore now 47 instead of 46. 

1 The c pation of this new division has also necessitated a re-group- 
I ins of the electoral areas constituting the electorates for the return 
of four representatives of the Mohaminedan Community, ihe 
reconstruction of the groups, as shown in Schedule V, is framed 
upon a basis of population. 
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The Punjnh. -When tLc Ke'^uldtion? vr*;re fi<imed in 1009 it 
waa coij,tifJ«;jBd to piorw-d on '■dutioos line? in the 

matter of eloftive rejire-t-ntatiou in tlii-j Fiovince, owing to its 
compariitive barkwaidne--. Con-'eqaentlT the Punjab Council, 
excluding that of Burma, i- the only one wiiif h has not hitherto 
eontainecl a District Board tlt-croiare, and ^inre it con- 

sidered that such an elecforart can no'.r he con-jtiruted with 
advantage, three seats have been a-'igiied to it. a coi responding 
reduction being made in the niiinber of nominatefl seati. 

For similar reasons the enfianchiieiuent of uiunicipalities and 
cantonment committees wa-> torifined to those — ii in number — 
as to whose competency to e-rerche rhe privilege there wa< at 
the time no doubt, but it lias now bepn decided to enlarge the 
electorate in the light of llie expeiii-nce siiite gained, and 21 
municipalities have therefoie been added to the existing number 
on the roll. The municipality and dist rict board of Delhi, which 
now fall within a separate pioviuee. will not participate in conse- 
quence in the elections to the Punjab Council. 

(c) Changes in the constiiuiifni 0/ ll". Coi-rnior-CeneraVs Legisla- 
tive Council. ' t ^ 

constitution of tlie Council urn'er the Kegulations of 1909 
as follows : — 

h!x officio members (namely, His Excellent." yp"^ 
members of the Oovernor-Ocneral's Co"' .rf htlio Eieurenant- 
Governor of the Province in which the Cou. . ' ' W') . • c- 9 

Official nominated members (of whom S jeiired-t-ikd tlie vaiiom 
provinces) ‘ ....... 

Non-olficial nominated members (of whom 3 must repn-ouit, ic'pco- 
tively, the landholdci's of the Punjab, the JIohamiU''daiiN of the 
Punjab, and Indian oonimerte) 

Elected members (non-officials) ....... 25 

Total . . 69 

The Regulations luuther provided that at the second, fouilh 
and succeeding .liternate electing, 2 additional members sho^ 
be elected, one by the Mohamnieilan lantlholdcis of Bust^. 
Bengal and .^.ssam, and the other bv tlie same clu'^ in tlie 


Bengal and .^.ssam, and the other by tlie same cla'> in tlie 
Provinces. On these occasions the number of nominated meim^' 
would have been 33 instead of 35. lU‘ 

The creation of three new provim c.s in place of two of 
previously represented — Bengal and Eastern Bengal and 
— and the constitution of a separate Legislative Council i 

has rendered it necessary to find room in the Imperial 
which was already at the maximum strength allowed b)nstattfle, 
for one additional nominated official seat and for onmelective 


Madras . 

Bombay 
Bengal . 

United Provinces . 


. I Punjab .... I 

I Eastern Bengal uiiil A--sam i 

I Burma .... 1 

. I Central Provinces i 
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‘^edt (o bp fillol b^ wlpthon bj the non ofbtnl nicnibcis o£ tlie 
dditihon.il Pimmcnl LetrisHtnc t'tmndl now cil ited The fust 
of thpsp two 'spT.ts will |)p foiind fioni tlip LMshns; uumbei of 
noimndtpil (ifhoitil spits without iiifiPisiiia tlifii total, but the 
addition ol in tlorted si -it on tip 'Pioiul iirmint necessitates) 
a Pol responding ipdin tu n iii ihe iinmboi of non oIIriiI nominated 
scats 111 \ lew hrwixii >1 f he impoitiurp oi the Mohammedan 
coinmuniii in Ben^il is m w ponstituted md ot the piivilege 
which the laniilioldci if (his t omninniti in (he I nited Plo\mces 
enjoieJ undci tin nl I Uiauhtious ot letuinma a second meuibeL 
at altcruati election it i i liien decided to make a fuithoi 
lednction of one in (lie mini ici ol nominiled non olhcial seats, 
and to all to tin clectiic spits one to be idled at alternate 
elections It ili M m umui d ms ol Hm^al iiid the ^Mohammedan 
landholdiis ol thi I umdi'iownccsiespeitneh Ihcnuinbeiot 
elected seats Is now tliiiei m /, aiidtii itol noimnitednoa oflieia] 
beats 5 tlncLulnhi an in issi^ni d to piitieulai intciestb 
A\ilh till SI I V i plin s li 1 oiistiLuiion cl the I ouncil reniaiiib 
uui liiugi u s i\ It 1 111 stats pje\ loush hlled b> the land- 
holdei ml U mn tl i i evirates lespcti iih in Eastern 
Beu^il an 1 kss uu i t a w tia^isf ml to siinilu ileetoiates in 
Bihii and tills ill till lie 1 HI Vs uu \u not cons>i 3 gm d 
to 1 1 td slit 1 111 I ^ It e (o iiitiit Ip 1 ui icpicsenbpton 
until Imp ud t o' ^ would it liaie been 1 issible to grant 

tills pjuili,,t wi 1 ;s^# 3 ^^ 1 disfi incl isin,. iM'tiug electorates 
I 1 iksptu'iiif, wiji gSfeg ^a I nxjoiiti 

As til usnlMpme^l .tsthe (oiislituin i iLthetioieiiioi- 
t-itiiti il s^ftTOned 1 slillows — 


J i Ojl J till l I 

ciiii 111 1 lull t I i li 11 1 1 1.1 at til \ nuus 

|K 1 

'Nuiinn 111 1 1 I 

lait 1 1 ^l 1 Ij 


Ify 

K\ 

¥ 




1 ll I i ' 

1 If VC ( tiinti] 

!“> 

111' 1 1 

|1 1 i 1 I \1 Iras, Bombii, Tjtiiril Uiutpd 


1 1 J 1 

Ij t 1 (I SSI indCenliilPioviiicis 

( 

1 > tl M 

]i 1 1 1 IS f Midiia, Bomb ij , Bcn^il 


1 1 1 1 1 

1 ill hm and Oiissa 

S 

It til tl 1 

ill t Bengal, ind the Aloh onuiedin 


1 11 Ih 1 1 

I ( tl ( mttd Pioviuc.-' at ilttinitc 


' tl 


I 

1 1 till 1 

i 11 J 1 IV (.liinilicis rf (.< mmi lie 


''1 ml ] 

lit 1 il llistiJLt < ountils ru (lie ( nti 1 

I • 

\ 

lot-I 


'\ri h Is 

I Buima 

I 

J rail \ 

I Bihai and Onssa 

I 

P lUl! 

1 Central Prov mces 

I 

1 ml 1 1 

I Assam 

L 

r 1 11 ii 

I 



o 

-b 

'i 


to 



GOVERNMENT OF INDIA 


480 


II . — Chtntjes made in the ijualifications of voters a>id candidates 

(o) The foUowimj changes have been nmde afylicahle to all 
Councils : — ■ 

(i.) Government officers have been expressly disqualified 
from standing for election. In certain of the schedules 
provision already existed to this effect, but it has been 
thought desirable to remove all possibility of doubt 
by a definite prohibition everywhere. 

(ii.) It has been found necessary to insert some clear definition 
of the term ‘ firm ’ which occurs amongst the definition 
of qualified voters in the Mohammedan electorates. 
The definition adopted is ‘ an association of two or 
more individuals trading jointly, and not being 
registered under tliu Indian Companies Act, 1882, or 
any other law fci the time being in force.’ 

(iii.) In ceitam electorates the payment of income-tax 
consthiites a qualification. In order to prevent the 
technical qualification of a person, who is not properly 
so qualitie.l, by a colourable payment of an income- 
tax shortly before the election commences, the relevant 
schedules have been amended so as to provid^'that 
, , the payment of the jn-e&cribed amount must have been 
actually made during the fiwd'cial year preceding 
that in which the election 'lyf-d ret, held. 

(iv.) In the schedules framed in i< of ^ w as no provision 
to ensure that a nominated' 'V-.v^ad been nomi- 
nated with his consent. This defeir 5 ..^.s now been 
remedied, and it has further been provided teat a nomi- 
nated candidate shall be at liberty to withdraw from 
his candidature if he gives due notice to the proper 
authorities fourteen clear days before the recording of 
votes. A candidate wdio has thus once withdrawn 


will not, however, be at liberty to cancel his w'itlidraw'al 
and to stand again for the same election. f 

(v.) In the general disqualification clauses wdiich appear^* 
Regulations IV and VI of all Councils provision l^r 
been made for the declaration of lunatics by Magistrs^^ ’" 
which the Lunacy Act of iC)ii allows, by omitting I, 
word ‘ Civil ’ which occurs in the phrase ‘ coinpetei? 
Civil Court.’ 

(6) In addition to the foregoing amendments, which v' r 
universal application, the followinq changes under this 
been made in the schedules relating to the individual ('^ouWSi^ 
mentioned below ; — 

Madras. ) 

(i.) In the electorates consisting of the Municipal Councils 
and the District and Taluk Boards (Schedule III) the 
franchise and the right to stand for election were 
confined, under the j^gulations of 1909, to perso^^. 
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Avlio a.t the time of elccHon wcic actually members 
of those bodies. The schedule has now been amended 
so as to extend tlie francliiac and the candidature 
qualification in this electorate to all persons who have 
been members of the bodies in question for an aggregate 
period of not less than three years during the decade 
preceding a date to be fixed by the local Government 
in preparation for the election. The change is in 
accordance with the system which was in vogue under 
the Regulations of iqog in the electorates of the 
Municipalities and Districts Boards in Bombay and 
Bengal, of the major Municipalities of the United 
Provinces and of the Municipalities in the Punjab and 
Eastern Bengal and Assam, but it necessitates, as 
a corollary, provision for the periodical revision of the 
electoral roll, which has hceir clfccled by the amendment 
of rules 3 and 6 of the schedule irr question. A similar 
procedure for the periodical revision of the roll has also 
been adopted, in the interests of uniformity, in the 
rase of the electorates of {a) zamindars, landholders 
rfther than zamindars, and Mohammedans for the 
Madras Provincial Council, and (6) of landholders and 
Mohammedig^^^^- the Imperial Council, 
he francliL.Mfc^^(lie right to stand for election in this 
rame rnr^i'^MSorate has further been extended so 
IS to ii^^gsS^pialified voters and candidates, per- 
jon^l^ffing titles conferred by Government above the 
of ‘ Eao Sahib,’ but who are not otherwise 
qualified to vote in this or other electorates. The 
amendment is justified on the ground that it is prima 
facie expedient to enhance the respect in which 
honorific titles are held, while there are many retired 
public servants who would make desirable accessions 
to the Provincial Legislative Council, but who do not 
possess the qualifications to vote and are therefore 
ineligible to stand as candidates for any of the larger 
constituencies. 

'he income from laud ti.xed as the property quaUfications 
for electors in the electorate con.'-istiiig of landholders 
other than zamindars has been reduced from Rs. 3,000 
to Rs. 1,000 on the ground that the original limit was 
unduly high, and operated to restrict undesirably the 
number of electors. 

'he definition of ‘ estate ’ which occurred in certain of 
the schedules framed in igog ioi elections to the 
Madras Provincial Council and for the election of 
representatives of that Presidency to the Governor- 
General's Council, w'as found in practice to be defective, 
ind not in accord with the facts of land revenue 

1 i 
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aduihiistratioii. The term has therefore been defined 
in such a way as to make it correspond with the 
provisions of the Madras Estates Land Act, 1908. 
For similar reasons the reference in the same schedules 
to ‘ tenants and kanomdars ’ under ‘ raiyotwari 
holders ’ as qualified voters has been omitted, because 
no public record is maintained of the income of such 
persona from land. The changes under this head have 
been incorporated in the Imperial schedule also. 

(v.) Kule 7 (2) of Schedule VI as fiamcd in 1909 has been 
eliminated, because it was inconsistent with rule 16 
of the same schedule and with the 'corresponding rules 
ill Schedule X relating to the Imperial Oouncil!' 

(vi.) No limit has hitherto been fixed on the amoAit of pension 
which should be regarded as the miniqium pensionary 
qualification of Mohammedan voters, and the absence 
of any limitation resulted in rendering eligible to vote 
persons drawing pett}' pensions and engaged in menial 
occupations. This anomaly has been removed by 
fixing a pension of Rs. 15 a month as the minimum' 
amount which qualifies. A similar changeyicleJfi^^ 
made in the schedule relative to the elcctidivs^UP'; 
Imperial CounciJ of a represou! ■itive of the Moi^Xj- 
medan community ^n ^ 

(vii.) Under the schedules framec joint landholders 

* who are not zamindars enjoj mX-' V'.,^yilegc of nomina- 
ting a representative to vote for tlieinp^.;^!? landlioldens 
who are zamindars did lot. This anom^jl^^has been 
removed by extending the concession to both classes. 


Bomhay. 

(i.) The property qualification for Mohammedan electors 
resi^ng in the city of Bombay, imder rule 3 (a) of 
Schedule VII, as framed in igog, was the possess!^ 
of land assessed at, or of the assessable value 
Rs. 200. It was found that this provision lesulte^^'’- 
the disqualification of certain large landholders, 
small leaseholders were qualified, the I'eason being t.^. 
the Government land assessment in Bombay city? 
generally a nominal quit rent and only certain 
are leased on rents fixed in proportion to their 
To obviate this difficulty the municipal assesfi^"^^ 
has been adopted as the criterion. 

(ii.) Rule 3 (6) of this schedule has been necessitatcH by the 
ambiguity of the original rule 3 (a), which W/i,s silent 
on the subject of sharei-s of an estate, the share of each 
of whom was of the value laid down as the mimimum 
property qualification. 

(iii.) The provision made by the rules framed in 1909 
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regards the practical connexion with the electoral area 
required of a candidate standing for election by 
Distiict Board and Municipalities and Mohammedan 
electorates was found to be insufficient, and Schedules 
VI and VII have been so amended as to necessitate 
the possession by all candidates not merely of a place 
of residence in the Division, but also ‘ such practical 
connexion (with it) as qualifies him to represent it.’ 


nil 


Bengal, Bihar and Orissa and Assam. 

By changes madn in the qualifications of voters and candidates 
for election to these new Councils are meant departures from the 
qualifications laid down by the Eegulations of 1909 for the 
Councils of Bengal or of Eastern Bengal and Assam, as the case 
may be. Save for the exceptions specified below, the qualifica- 
tions laid down for these two Councils have been maintained 
intact for the Council of the provinces which now cover the 
corresponding areas. The only exceptions are mentioned below : — 

^ Bengal. 

the landholders’ electorate, the system of aggregating 
*^payments of land revenue or cesses in different divisions 
in order tQj^^^fy for a vote has been extended to the 
, Ewtern R.'lf-j^^rictsic^which it did not previously 
- prfevail.^^^'^^H 

In the pj^^^^rate the property qualification -which 
under the old Bengal Eegulations in the case 
e Western Divisions of the new Presidency was the 
payment of land revenue amounting to Es. 7,500 or 
.ces.ses amounting to Es. 1,875. In order’ to minimize 
the discrepancy between these rates and those obtaining 
in the Eastern Districts under the Eastern Bengal and 
Assam Council Eegulations, the qualification has been 
reduced to Es, 6,000 and Es. 1,500 respectively. 

The franchise in the District Board electorate has been 
extended so as to embrace the non-official members of 
the local Boards in each Di.strict. It is anticipated 
that this iheasurc, besides broadening the basis of 
reijresentationj, will encourage the growth of interest 
in these smaller bodies. 

In Eastern Bengal and As.sam a candidate for election 
by a Municipal or District Board constituency was 
required to have, as a qualification, such practical 
connexion with the Division in question as qualified 
him to represent it. This condition had no place in 
the old Bengal Eegulations, but has now been applied 
throughout the Bengal Presidency. 

The scope of the Mohammedan franchise has been 
extended bj^ including within it the following classes, 


(iii.: 


V. 


(V.) 


K.ill 
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in addition to tliose qualified under the Regulations of 
igog — (a) Barristers, attorneys, vakils and pleaders ; 
(&) medical men with eeidain qualifications, and (c) 
engineers with certain qualifications. 

(vi.) The qualification in the landholdcis’ electorate in favour 
of persons holding the title of Raja oi- Nawab or titles of 
higher rank has been withdrawn, with a res-ervation 
of the rights of those already so cpialified. A similar 
change has been made in the corresponding electorate 
to the Imperial Council 




Bihar and Orissa. 

(i.) In addition to the class of persons enfranchised under 
the old Bengal Regulations in the IMohammedan 
eleetorate, the following classes have been added . 
(a) Government servants drawing salaries of, or 
exceeding, Rs. 2,000 a year ; (6) persons in i-eceipt of 
pensions as retired gazetted or commissioned ofiiceriif 
of Government. 

(ii.) The qualification in the landholders’ electorat^n fa;irfi’'^ 
of persons holding the title of Raja or 
higher rank has been withdrawn, with a 
of the rights of those already .•,(3U!ilified. A suxt>i^ 
change has been made in*^^’ ' spending electea^ 
to the Imperial Council, r7} '. v ; * 

“ Id i-.h \i 

Assam. 

(i.) The restriction which was imposed by ti'iH Eastern 
Bengal and Assam Regulations, confining the Tr^chise 
to Municipalitie.s with a local income of Rs. 5,060 or 
more has been withdrawn, and every Municipality in 
the province now has at least one vote. 

(ii.) Under the Eastern Bengal and Assam Regulations, thi 
only Assam landholders who were qualified as such w^ 
landholders residing in the Surma Valley Division^ ft 
in the district of Goalpara, who paid land revenu^.'-*- 
not less than Rs. 500 or cesses amounting to not^;^ 
than Rs. 125, or person.s liolding titles not lower-;.*, 
rank than Raja or Nawah. Those qualification.s hif 
been retained, but the franchise has been e.xlended^.- 
landholders residing in the other districts of the .^^'5 
Valley Division besides Goalpara. 

(iii.) Under the Eastern Bengal and Assam Regulatjons'^Hs 
property qualification in the Mohammedans’ asetorate 
of Assam was, in the Assam Valley Division, payment 
of land revenue or cesses of not less than R.sy5o, and 
in the Surma Valley Division, payment of land revenue 
of not less than Rs. 100 or cesses of not’ loss than 
Rs. 50. Further, Mohammedan jotedwrs in the district 
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of Goalpara wlio paid rent amounting to not less than 
Es. 250 were also qualified. These qualifications have 
been maintained unaltered, except that the land 
revenue payment has been reduced in the Surma 
V alley Division to Es. 50. It has further been provided, 
in modification of the rules in force in Eastern Bengal 
and Assam, that a Mohammedan muiawali is not 
a landholder in his own right for the purpose of the 
land qualification. 


The Governor-General’s Council. 

Four changes have been made in the qualifications of voter.s 
and candidates for this Council, which follow consequentially on 
corresponding changes made in the qualifications for the Madras, 
Bengal and Bihar and Orisi.sa provincial electorates. These have 
"Ben specified above, but in addition the following departures 
rom the qualifications laid down in the schedule relating to the 
Election of representatives of the province.s of Eastern Bengal 
|ind Assam and Bengal, as previously constituted, have been 
lected, with the object of assimilating so far as possible the 
' yvhich are to obtain in the Eastern and AVestern portions 
fwly constituted Bengal Presidency. 

^e property qu^fication for the electorate consisting of 
landholdei^jf.A^J'^al has been reduced. Under the 
Eegulatiqj^SigS^^K it consisted in the possession of 
land onJrg^CTaOtlier land revenue of not less than 
Es. gfltP Ba or cesses of not less than Es. 5,000 was 
jnl^RTihese amounts have been reduced to Es. 10,000 
*«nd Es. 2.500 respectively, and similar amounts have 
been fixed as the property qualification for the land- 
holders’ electorate ior the Imperial Council in Bihar 
and Orissa. 

Provision has been made, in accordance with the system 
in force in the corresponding electorate in the United 
Provinces, for tlie registration on the landholders’ 
electoral roll of the names of managers of Hindu joint 
families, of firms and of companies wliicli possess the 
’ necessary property qualification. 


III. — Chanqes made in der.lordl 'procedure 

W Three changes have been made relating to electoral pro- 
pre in the rules of all Councils. These are as follows : — 

(i.l Eeturning Officers have been empowered to decide the 
,1 validity under the rules of any nomination or vote, 
f and their decision will be final, save as provided for 
by Eegulations VIII and XVI. 

The rules of 1909 in this respect were proved to be deficient, 
and practical anomalies occurred in consequence ; for instance. 
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it was held that under the rules, as they stood, the Returning 
0£B.cer had no power to reject a vote tendered by a person not 
entitled to vote, so long as the would-be voter had complied 
with the instructions on the voting papers. 

(ii.) A procedure has been prescribed, in accordance with 
the English practice, for assisting blind and illiterate 
voters to record their votes. 

(iii.) Provision has been inadtr tl^at, in the case of ])lurality 
of voting or nomination pajicrs, only the first paper 
received by the Attesting OtUccr. or the Returning 
Officer, as the case may be. .shall be valid, and that if 
it is impossible to determine which was received first, 
then both or all shall be invalid. The absence of any 
provision in the rules of 1909 to meet this cemtingency 
gave rise to practical inconvenience. 

(6) In addi^ou to the above, the following changes have be?. . 
made in tha' electoral procedure relating to the individual Council'! 
named : — 


/ Bomhfii/. 

• (i^ 'Amendments have been made in the .schcdiin^^^)>^ 
to elections by 'Municipalitics.and District 
the object of enabling the XtNfj.J’residcnts, ns wiX 
the Presidents, of those*^ d J'ei., jicifovm eeKfc 
electoral functions, namel-si ticiform the duftA; 
of Attesting Officer, and ( 6 ) u A-.,, jl'jyj, voting pa])l^''-s.‘ j 
delegates. ^ ''Kmn.. *.♦ 

(ii.) Bide 5 (2) of Scbcdulc V lias been ameiii^j^?*^.<''to 
enable the Returning Officer to send nominiitmi^t'fJcl’s 
to electors tbrougb the mnllil inrllmr of the/ 
instead of by registered po.st. 

(iii.) Schedule VII, Rule 7 (_i), ba.s been amended 
provide that the Collector of Bombay .shall 
nomination papere for the Mohnnimcdan clectoratA^^ 
Bombay City, .M-parale Attesting Olilcci.s being (?§'' 
pensed with. 

(iv.) Rule 4 of this schedule lias liceu amended so as to p^”^ 
the electoral roll being jiosted at tlic office of 
Collector of Bomb.ay instead of at tlie Chief Presiden ' 
Magistrate’s office. W 

(v.) An amendment of a similar nature has been made 
rule 3 of Schedule V so as to permit of the eleot o^p 
roll of the Sind Jagirdars being posted at tb^ toZwro* 
head-quarters, as well as the district liead-qitirters. 

These five amendments are based upon considertaions of 
administrative convenience. '' 

(vi.) In accordance with ’the wishes of the Bombay Govern- 
ment the voting papers of all electorates in that Pro.si- 
dency will henceforth be printed in counterfoil. 
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Bengal, Bihar and Orissa and Assam. 

(i.) In accordance with the wishes of these Governments 
the procedure for electing candidates through the 
agency of delegates, which obtained in Bengal in the 
case of the local bodies’ and the Ulohammedans’ 
electorates, and in Eastern Bengal and Assam in the 
case of the iloliammedans’ electorate, has been aban- 
doned, as practical experience proved it to be unsatis- 
factory. iSelectiou will now be made by means of direct 
voting. 

(ii.) Under tlic rules of XQ09 IMiinicipalities in Bengal and 
Eastern Bengal <ind Assam which liad more than one 
vote weic at libeitj- to distiibute tlicir votes as they 
pleasetl. Tliey are now lequired to assign their votes 
to one candidate only, or to two carjclidates where 
two mcmbci's are to be elected. 


Governor-deneraVs Voiincil. 

Tlie only change made in the electoral procedure relating to 
al Council is a slight alteration of detail in the method 
fbwod by the non-ollieial members of the Bengal and 
^ ^nd Orissa Provducial Council in selecting their repi-esenta- 
1 for the Inipen.-^. 2 ^^aial. The change lias been introduced 
Tocal Governments concerned, and is 
J\'eiiiently than the old system. 


lie instance of,'_ 
cted to workji* 



which cannot he classed under any of the 
three foregoing categories 

^.) Ilcgulation XllI in the case of all Councils has been 
amended since it was held to be doubtful whether in 
'the shape in which it was enacted in 1909 it was inlra 
vires of tlio Tmliau Coimcils Act, 1909, since Section i 
(.2) of that Act, ill pursuance of which this Kegulation 
was framed, only authorizes regulations prescribing 
tlie number of ailditional members necessary to form 
a quorum, moreover, the Kegulation, in the form in 
uJiich it was en.rcted in 1909, appears to have over- 
jiddcii Section 15 of the Indian Councils Act of 1861, 
since it took no accoiiut-of the provision made therein 
for the senior Ordinary ilcmber of Council presiding in 
the absence of tlie President, and of the Vice-President 
appointed under Section 4 of the Indian Councils Act, 
1909. .... 

A clause has boon inserted in Kegulation I relating to 
all Provincial Councils, except those of Madras, Bombay, 
and Bengal, to make it clear that the sanction of the 
Governor-General is required to the nomination of ex- 
pert no less than of ordinary members of the Council. 


(u| 
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(iii.) Throughout the schedules (Iiupei'ial ajid i’loviucial) 
relating to the Madras Presidency, tlic words ‘ Fort 
St. George Gazette ’ (the ollicial title of the Madias 
Government Gazette) have been substituted for the 
words ‘ Local official gazette ’ in order to avoid possible 
confusion with the district gazettes which are published 
in the Madias Presidency. 

(iv.) The form of Begulation X, which specifies the term of 
office of an elected or nominated member, was found 
to preclude the election of a candidate to a seat on the 
Councils before the seat was actually vacant. It would 
have been inconvenient to postpone the completion 
of all elections until the outgoing meniber has actually 
completed his term of office, and to avoid this necessity 
the Begulation has been recast. ^ 
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Chaplains, 28-9 ; of Church of Scot- 
land, 282. 

Charles I, King, 10 ; licences, 
Courlen*a Association, 15. 

Charles II, Khig, 2, 12 ; Charter of, 
1661, 16. 

Charters — of Elizabeth (1600), 3-10; 
of James I (1C23), 14; to 
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of Cromwell (1637), 15-16; 
of Charles II (1661), 16-20; 
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34> 36 : as to cession of terri- 
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69-91. 
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of, 93, 141-2, 294. 

Child, Sir John, 20, 2:. 
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Conijiany, 3, 75, 77. Monopoly 
‘**^awn, 8:. 

1 for any sect of, 382. 

Ifative, jurisdictiort'-iwqr, 104, 
*54, 274. 
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Codification of laws, 86, 369-71. 

3oina«, 19, 21, 146, 247. 
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Commerce and Industries, repre- 
sentation of, on Le^lative 
Councils, 118-19 ! 47* “• 

I Commissioners : 

^ Chief, 93, 141-2, 221, 294. 

Judicial, 163. 

I Commissions : 

I Judicial, under early Charters, 14. 

. Military, 295-9. 

I Committees of the Company, 4, 6, 
18, 26,63, 82. 

Committees of the Council of India, 
*37. 176. 

Commonwealth, the. Company’s 
i relations with, 15, 16. 

' Companies : 

Chartered, 8. 

Ecgulated, 7. 

Trading, ii. 

< 'oinjiany, the East India : 

Incorporation of, by Queen Eliza- 
beth, 3, 10 ; control of, by 
Charters and Parliament, see 
' those headings ; martial law 

oxereised by, 14 ; competi- 
tion with the Dutch, 15 ; 
' Courton’s rival Association, 

15 ; grant of Bombay, 18 ; 
territorial sovereignty, 3, 18, 
24, 36-7, 39,41 intrustfor 
, Crown, 81, 90 ; grant of 

' Admiralty jurisdiction, 19, 

20 ; rivalry of New Company, 
24 - 30 ; incorporation of 
English Comjiany, 28 ; union 
of Old and New Companies 
ns the United Company, 29- 
30 ; extension of monopoly, 
30, 31 ; Mutiny Act and 
I Articles of War, 33, 34 ; 

grant of the Diwani, 37 ; 
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established, 42, 64 ; oriental 
prhiciplc of Government, 52 ; 
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63 ; sovereignty of Crown 
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13,15-16, 24-6, 28-9; re- 
demption of, 82. 

I Dividends, 38-41, 60, 70, 76, 

' 78 »., 96 s on ‘ separate voy- 

ages,’ 13, 
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Company, the East India {com .) ; 

Legislative powers of, 9-10, 45-6, 

65,91- 

Management of : 

Courts of Proprietors, by, 5-6, 
26, 41 ; loss of their power, 
63 - 

Directors, by, 6, 26, 28, 90 ; 
qualiheation for Directors, 
41, 42; relations of, ^\ith 
Governor-General and Secre- 
tary of State, 46 ; with Board 
of Control, 63-66, 68 ; com- 
mittees of secrecy, 63, 82 ; 
power to elect seven niem- 
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95 - 
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fives. 

Naval Porce of, 20, 97-8. 

Patronage of, 64, 66, 76, 82 ; 
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Bevenue of, application of, 70, 7O, 
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Fortunes of, 38-40, 67. 
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76, 80. 
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65. 
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Promotion of, 42, 66, 98. 
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Loans from, 41 ; repaid, 59. 

Loans to, 15, 27, 30-1. 

Payments to, 39, 70. 
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Troops of, 33-4 ; powers to raise 
European troops, 60, 72 ; 
volunteer infantry, 80 ; num- 
ber of King’s troops to be 
limited, 76, 79. 

Conditional appointments, 158, 257. 

Consular juris^etion, 383-91. 

Contract Act, 357, 3^, 367. 

Contracts by Secretary of State, 98, 

108, 193-202. 

' ‘ontrol. Board of, see Board of 

Control. 

Coorg, Chief Commissionership, 141 ; 

Native Christians in, 362 ; 

Local Government, 294 (and see 
Local Governments). 


Copj'right, 146, 247. 

Cornwallis, Lord, 50, 07, 08, 290. 

Cossijurah case, the, 54. 

Council of India, the, 172-7 (see 
also Seerotary of State in 
Council). 

Courten, Sir William, 15. 

Courts of proprietois, see under Com- 
pany. inanagement of. 

Cowell’s ji’njore Law Lectures, quoted, 

59, 276. 

Criminal Procedure, Code of, 87, 
164, 362,415-16. 

Cromer, Lord, 393. 

Cromwell, Company’s relations with, 

15, 16. 

Crown : 

Comi)anj''s powers and property^ 
transferred to, 96. ” 

Government by, 170, 290. ( 

Governor-General and Governors d 
in Council appointed b3,, V 
76, 79, 103, 204, 215, 257 
Legislation, assent to, 103, 15U.2 
146, 237, 251. 

Eoj'al Titles Act, 107. I7i'&^ 

Cumberland, George, Earl ol,^ 





Debt, puBlifc'TI^uji-’SO, 247. 
Delinitions in Digeo'^i^noj.v.-:,^ 
Kulcs of Business or 
Council of GovcrnorASs:&. 

434.445. 

Delhi : 

Capital of India, 126-7 ! niaug 
tion of, 135. 

Durbar at, 126-7, 4t>7-70. 
Province of : 

Chief Commissionership 
(1912), 134, 141. 

Local Government for, 

(and see Local Governments). 
Scat of Government of India, 
134-5, 141, 448-66, 470. 
Dci>uly Commissioneis, 162. 

Digest, see Statutory Enactments. 
Dioceses, 157, 280. 

Directors, see UTider Company, man- 
agement of. 

Dispatches, 176-9. ^ 

Disraeli, 94, 95. W 

Districts, 161-3, 195 ; courf 
162. I 

Diwani, grant of, 378 ; mean 
43 n. ; results of, 51. 

Dufiorin, Lord, 169, 211. 

Dundas, Henry, 60, 61, 69. 


m. 


ng of. 
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Dunclas, Robert, 73. 

Dutch East India Company, 4, 8. 


Eusemcnts Act, 366. 

East India Company, aaa Company. 

East India (Executive and Legisla- 
tive Councils), Regulations, 
cited, 111-12. 

Eastern Bengal, former union of, 
with Assam, 127, 218. 

JSoolcsissiieal Establishmcal, 280—2 
(see also Bishops). 

Education, 78, 139, 205. 

Elizabeth, Queen, Charter of i 

.Iff. 


f 


Ellonborough, Lord, 94. 95. 
Elphinstone, Mountstuart, 84, 349. 
lEmpress of India, Act authorizing 
title, 107, 171. 

English Company, the, 2. 

English Courts, jurisdiction of, over 
oifonees in India, 50, 65, 155, 
283-90 ,. special court for of- 
fonfigs in India not put in force, 
a m. 

's, 186, 195. 

topcan British subjects, see Brit- 
ish subjects, 
idonoe Act, the, a/ 

Executive Council.‘‘^fe''^[B create, 
^110,111. 

.Gorernorj^renoral, see Gover- 
in Council. 

ji^al, Madras, Bombay, and 
ihar, see those headings. 
live Substances Act, 374, 
377 - 

■a-torritorial legislation, 372-8. 
ta-territoriiil powers of Gover- 
nor-General, 417—28. 


|Eaniily customs prcscivod, 57, 
3S6. 

Eummo in 1770, 40. 

Einancial Statement, discussion of, 
in Legislative Councils, m, 
112, 117-1S, 122, 236-7, 435-7 
(see also Legislative Council of 
the Governor-General). 

Einancial system, 159-60. 

Eines, 185. 

Foiew affairs, discussion of, in 
ngislative Councils, 44, 236, 
ai|7, 441. 

EoreijBi Department, the, 140. 

Eorei^ Eiilistmont Act, 374, 378. 

Foreign Jurisdiction Acts, 52 and n., 
388^2. 

Foroigners, jurisdiction over, 88 


and »., 422-8; meaning of term, 
402-3. 

Forests Department, 140. 

Forfeitures, 185. 

Forgery, 374, 377. 

i’ox’s East India Bill, 61-2. 

Francis, Mr., 45, 50. 

E>enoh Wars (1745-61), 2, 33. 

Furloughs, 158, 262. 

General Society, the, 2y-Q. 

Cientus, 22, 29, 56-7. 

George III, King, 62. 

George V, King-Emperor, 170 ; 
at Delhi Durbar, 126 ; an- 
nouncements at, 467-70. ' 

Godolphin, Lord, 2, 29, 30. 

Governor-Cleneral of Bengal, first 
appointed (1773), 44-3, 64: 
(1854), 94 ; appointed Gover- 
nor-General of India, (1833), 
82. 

Govornor-Goneral of India : 

Appointment of, 138 ; method of, 
204. 

Governorship of Bengal no longer 
vested in (1912), 128. 

Rowers of, to overrme his Council, 
106 ; over Executive and 
Legislative Councils, 102-3, 
142, 146, 237, 250; to 
appoint Lieutenant-Gover- 
nors, 96 ; over Native States, 
145; over scheduled districts, 
101, 240 ; over Military Com- 
missions, 295-9 i over nomina- 
tions to I’rovinoial Councils, 
487. 

■Salary of, 252-3, 300. 

Statutory Enactments regarding, 
252-62. 

Vacancy in office of, 133, 254-9. 

(See also Govornor-Goneral in 
Council, and Legislative 
Council of tho Governor- 
General.) 

Governor-General in Council : Exe- 
cutive Council of the Governor- 
General : 

Appointed, 82-4, 94, 99. 138, 202. 

Business of, 207-11. 

Constitution of, 204-6. 

Departments of, 139-40. 

Executive Councils for provinces, 
power to create, I to. 

Head-quarters of, iK^Si Hi- 

High Courts’ jurisdiction inopera- 
tive over, 154, 375-6. 

Legislative Counoils’ relations 
with, 107, 234, 242-3. 
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Governor-Goneral in Council (cent.) : 
Local Governments’ duties to, 
214, 220-4. 

Meetings of, 206-7. 

Members of, 83, 99, 1 lo, 204-6 ; 

loavo of absence, 254. 

Powers of, over : 

Army, 155,295-9. 

Christians, grants to, 2S2. 

High Courts’ limits of jurisdic- 
tion, iCH, 154, 316,274,276^7. 
Illicit correspondence, 288-90. 
Local Governments, 104, 21S- 
23 ; over Bengal, 215. 
Revenue, 159. 

Territory, 417-2S. 

President of, 99, 211-12; Vice- 
President, 70, 207. 

Salaries of, 252, 300. 

Secretary of State and ParlLi- 
mont, relations with, 17S, 
274, 390. 

Statutory Enactments regarding, 
202-13. 

Vacancies in, 105, 254, 2O0. 

(See also Legislative Council of the 
Governor-General. ) 

Governors of factories, i 0 -i 8 , 32. 
42. 

Grant, Charles, 78 jt. 

Guardians and Wards Act, 366. 

Haileybury College, 76, 78 ; aboli- 
tion of, 92. 

Hardinge, Lord, 135. 

Harington’s Analysis of the Beiujnl 
RegiUalions, quoted, 57, 72, 84, 
35 S- 

Hastings, Warren, Governor- 
General of Bengal, 43, 45 ; 
threatened resignation of, 50-1 ; 
conflict with the Supremo Court 
of Calcutta, 21, 55, 60-1 ; ic- 
lations with the Company, 63 ; 
evidence in House of Commons, 
74 ; plan of administration of 
justice in Bengal, 27S, 354 If. 
High Courts, the Indian : 

Definition of, 292. 

Establishment of, 3, 103, 15 1-2, 


High Courts, the Indian (coni .) : 

275-6 ; over Native Chris- 
tians, 104, 154; in Native 
States, 168, 372 if. ; over 
Revenue, 26S. 

Law to bo .administered by, 53, 
147-9, *54 ; ^ cases of in- 
heritance and succession, 277 ; 
over Christians in Native 
States. 104, 154, 274. 

New, power to appoint, 125. 

Power of, over Subordin!\to 
Courts, 273. 

Privy Conneil, ajipcals to, 163. 

Proeediii'o of, civil, 87, 163, 362; 
eriminal, 87, 164, 362, 413— 
It) ; in ca.se,s of oppicssion, 
27b- 1 

■Situation of, 163, 266; power to i 
alter, 274. 

■Statutory HuactmentM regaiding, 
265-79. 

Hindu l.iw, 57, 354 11 . ; test-books, 

Hindu Wills Act, 363-4. 

Holland, trade rivalry with, 3 
Holland’.s Jurisprudence cited,"' 
Hyde, 50. . 

Hj’dcr Ali.»4Q. 

Hyderaba^^'; ^ 

V' 

Illicit eon'espontltAico, 288-00. 
lm|icy, .Sir Elijah, 

India, definition of, 4 

liidain W.ilei'i, limit.s of, 22c^^%. \ 
Inheritance, law regarding,^«J’*. 
356 11 . 

Insolvency, law of, for ju’csidcte's^l 
low'iis, 90. WfG..2 

Interlopers, 17, 26, 31, 7<S, 88. 
International law, 372 II., 399. 

James I, King, Charteivs of, J, 

13. 385-6, 389- 

Jaiiic.s ZI, King, Cliartois of, 2, 16, 
20—1. 

.lamoson case, the, 374, 37.8, 398. 
Judge-advocate, appointed lo 
Madras, and Uombay, 19, 20, 
21 . 


163. 

1 Judges : 


Governor-General in Council’s 

1 Civil and criminal, 137-8. 


powers regarding, 104, 154, 

i District, 163. 11 

I 

216, 274, 276-7. 

1 High Court of : V 

1 

Judges of, see Judges. 

1 Exempt from arrest ain 

1 

Jurisdiction of, 46, 152-4, 267; 

1 prisonment, 276. W 

r 

over Govornor-Gonoral in 

Number of, 125. 


Council, the Governor-Gen- 

Preoedonoo of, 266. 


erals and Councils of Bengal, 

Qualifications of, 1 52, 

265, 

Madras, and Bombay, 154, 

■ 267. 
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Judges (cojii.): 

yalaries of, 253, 26G. 

Tenure of offioo, 153, 266. 
Vacancies, 266-7. 

Judicial Commissioners, Courts of, 
163, 266. 

Judiciary, see High Courts. 

Jury, trial by, 14, 48, 164-5 J Jurors 
need not be Christians. Si. 

Justices of the peace, 3a. 48, 70 ; 
liowcrs of, 79 ; need not be 
00 vonantod civilians, 3 i ; juris- 
diction of, over European 
British subjects, 163. 

Katliiawar, 163-6; status of, 293, 
425-6. 

Kayo, Sir J., quoted, 14 »!., 66, 89. 

Khojas, 370. 


laihorc diooese, : 57. 

Laconin ease, the. 401. 

Land, acquisition of, by natur.vl- 
born subjects, 88 ; tenure and 

of, 365, 367. . 

idoldera, representation of. on 
Legislative Councils, iiS, 119, 



w 471 If. 

Law administered in British India, 
53. 147. of in- 

heritance and^sie^sion, 277; 
ever Christians in Native .St.xles, 
274 ; over Mahomc- 
’•^'‘^nd Hindus, 56-7. .354 If- 
ind criminal procedure. 87, 
'163-4, 302. ,369-7^. 4 t 5 -I<^- 
-nal code, see iliftl hendiue/. 
r Commission, the. 8O-7, 92. 362, 

V member of Council, first ap- 
r pointed, S3, 203. 

Ijawroncc, Hlajor, 33, 3 /. 

Lawrence, ,Sir John, 319, 455 . 457 * 
Laws, Indian.’validity of, 251. 
Locky, W. K H., quoted, 38, 49 - 43 - 
Leo AVarncr. Sir AVilliam, 165, 167- 
Legislative Council of the Covernor- 
Ccncral : 

Constitution of, 91, II 3 ~ 25 , 142-3. 

478-9- 

Meetings of, 225-0. 

. Members of : 

! Lection of, 115-20. 
umber of, UJ-'S. 224. 429- 
Efioial and non-offioial, 91, 
114-15, 234. 

ualifioations for, 120, 480. 
Powers of, 83—6, loo-i, 104-5. 

143-5. 226-37. 408-17. 

Ecproscnlation on, 1 18-19, 478 n. 


I 


I 

i 


Legislative Council of the Governor- 
Gcnersl (cont.) : 

Buies for business in : 

Definitions, 434, 441-5. 
Pinancial Statement or Budget, 
121-4, 435-8 ! Schedules df 
Bevenuo and Expenditure, 


439-40. 

Matters of general public in- 
terest, 121, 124-5, 445-7 ; 
c.voludcd subjects, 124, 435. 
Official majority necessary, 115. 
Questions, 124-5, 445 - 7 - 
Quorum, 125, 226. 

Statutory Enactments regarding, 
22^-40. 

Validity of Indian Laws, 251 ; as- 
sent of Crown and Governor- 
General to, lot, 144, 237-40. 

Legislative Councils, 114 {and see 
Local Legislatures). 

Lemaistro, — , 50. 

Levant Company, the, ii, 385-9. 

Lex Loci Act, 358. 

Licences — ^for sale of spirit, 70 ; to 
traders and missionaries, 75, 78, 
80 ; nbol'ishcd, 88. 

Lieutenant-Governors, appointment 
of, 96,142 {and see Bihar, Burma, 
Punjab, and United Provinces). 

Limitation Act, 362. 

Limits — of provinces’ jiower to alter, 
104. 222 ; of presidency towns, 
132, 224. 

Loans to native princes prohibited, 
71. IS 5 . 284-5- 

Local Governments : 

Conslitutioii of, 141-2. 

Definition of, 291. _ 

Governor-General in Council’s 
relation with, 214-15. 220-4. 

High Courts’ jurisdiction regard- 
ing Bengal, Madras, and 
Bombay, 154. 275 .- 7 - 

^[fetlomcanourB of officials of, 285. 

Names and number of provinces 
under, 141, 294. 

Natives on, 110. 

llcvcnuB, collection of, and mterest 


in, 159-60. 

Secretary of State’s relations with, 

21 5 . 238-9. 290. 

Staff of, 160-1. 

Statutory Enactments regarding. 


214-34. , , 

Vacation of office, absences and 
salaries, 105, 158, 252-62, 300. 
I,ocal liOgislatures : 

Constitution of, 132, * 45 - 7 . 
Electorates of, 118—19, 47 ° ®- 
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Local Legislatures (eont .) : 

Members of, 114, 243, 429-33. 
Additioual, 116, 241-3. 

Expert, 1 15, 487. I 

Qualifications of, 120, 243, 480. 
Term of office of, 242-3. 

New, power to create, 244-6. 
Powers of, 145-7, 246-8. 

Presiding member of, 242, 487. 
Buies for, 242, 246, 249-50. 
Majority to bo non-official, 114, 
242. 

Quorum for, 125, 242. 

Statutory Enactments regardinc, 
241-51. 

Validity of Acts of, 250-r. 

Lyall, Sir A. C., quoted, 3, 10, 67. 
Lytton, Lord, 150, 21 j. 

Macaulay, Lord, first Law Member 
of Council, 83, 203 ; Secretary 
to Board of Control, 81 ; on the 
Law Commission, 87 ; Chair- 
man of Committeo on the Civil 
Service, 92 ; History of, quoted, 
16, 26, 27. 

blaopberson. Sir John, 50. 

Madras .- 

Early Courts in (1678), 17-18, 20 : 
(1687), 21-3; (1726), 32; 
Becorder’s Court (1797), "i : 
Supreme Court (1800), 72. 
Governor in Council, 42 ; undoi 
Bengal (1772), 45-6, 64, 70 : 
(18331,83; (19091,110-12. 
Legislative Council (1807I, 72 ; 
withdrawn (1833I, 84; estab- 
lished (1861I, 102, 114, 133. 
145, 241-2, 429-30 (and see 
Local Lcgislaturosl. 

Local Government, 141, 215—16 
(and see Local Governments!. 
Powers and position of Gover- 
nor in Council, 142,154,215 71., 
275-6, 288-90. 

High Courts, Chartered (1861I, 
103 (and see High Courts]. 
Regulations, 147 and 7i. 3. 
Bepresentation of the planting 
community, 119, 476 B. 
Bevenue, Board of, 161. 
Subsidiary matters : 

Bishop and Archdeacons, 157, 
253, 280-2. 

Burgesses, the, 22-3. 

Capture by French, 32. 
Choultry, the, 17-18. 

Colleges, 76. 

Commander-in-chief, abolition 
of, 108, 155. 


Madras. Subsidiary matters (conf.l : 
Gazettes, 488. 

Mint, 19. 

Sepoys raised (1748}, 33. 
Magistrates, 164. 

Mahomedans : 

Laws and Usages of, preserved, 4 1, 
56-7. 354 B. 

Bepresentation of, on Legislative 
Councils, 11S-19 ; 452 if. 
Maine, Sir H. S., quoted, 106, 239, 

371.425- 

Afalcolm. Colonel Sir .John. 74. 
Marine, Royal Indian, 107, 228, 233, 

413,417- 

Marriage, law regarding. So, 355. 
Afassachusotts Companj', the, ro- 
ll. ' 

Jlayo, Lord, 259. 

iferchant Shipping Act, 376, 413- 

14- 

Militar>- Commissions, 295-9. 

Mill, .Tames, 81, 89. 

Mill, John Stuart, 55, 94. 

Afinto, Lord, 108-9. 

Jlissionniics, 75, 77. 

Afogul, the Great, i, 37, 51-2. 
AJonson, Colonel, 45, 50. 

Montagu, — , 15, 27, 28. 

Jforal and Alatcrial Pi ogress Report,' 
1 9 1 - r 

Aforlcy, A'iscount, 108-10. 

Morloj-'s Di'/osl, cited, 3" 

354, 412. 

Alortnialn Act, 353. 

Municipal Councils, 162. 

Alunieipal law 111 Native StCiS^ 
424. 427. 

Munro, Colonel Sir Thomas, 74. ' 
Alunsif, Court of, 163. 

Mutiny, the, 94 ; the T)uiii)iVi^ 
Mutiny, 97 n. 3. 

Aluliny Acts, 33, 68, 72, 80. 



Nalwbs’ forliines, 38. 

Napier, Lord, 239. 

Native States : 

Area .and number of, 165. 

Biititoh subjects in, 16S. 
Christians in, 104, 154, 274. 
Foreign relations of, 166-7. 
Jurisdiction exercised in, 168, 
372 ff. 

Loans to, prohibition of, 7K 155, 
284-5. 

Position of, in Internationqf Law, 
169,424. 

Railway jurisdiction in, 424. 
Territory of, included in ‘ India,’ 
291^, 420. 
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Native States (cent.) : 

Troops maintained by, 144, 169, 
230, 247. 

Natives of India : 

Admission of, to share in Admin 
istration, 88-9, 1 10 ; to 

Civil Service, io6, 262-4. 
Education of, to bo promoted, 78. 
Government under the Company, 
74. 77. 88, 355, 367-9. 

Law as to, 53, 353-71- 
Religion of, to bo maintained. 


77- 

Naturalization of aliens, 379. 

Navy, Indian, abolition of, 97-8 
{see also Marine). 

Nawab, the, 37. 

Negotiable Instruments Act, 364-3. 
Now Company, the, 29. 

Nizamut, the, 43 n. 3. 

North, Lord, 40, 60. 

North-West Frontier Province, Chief 
Commissionei-ship, 134, 141 ; 
Courts for, at Sind, 163. 

cal' .■Government, 294 {aiul see 
-local Govornmonts). 

*1 -Western Provinces (now 
United Provinces). 90, 93 ; 

union of, with Oudh, 14 1 
{and see United Provinces), 
pneomar’s ease, 32-3, 353. 

officials, 2S3-9. 

7 and ». 2 {and see Bihar, 
Nagpur, and Orissa). 
Comjwny, the, 31. 

, 219 ; Courts of Judicial Com- 
missioners for, 1O3 {see, also 
United Provinces). 

Estates Act, 363. 

Palmerston. Lord, 94. 

Parliament : 

Control of the Company by, com- 
menced (1698), 26-7 ; as 
regards military forces and 
discipline (1734), 34 ; the 
Regulating Acts (1772-3), 40. 
t>S..S5<^7; Pitt's Acts (1784- 
8), 62, 67, 68, 76 ; regarding 
loans to native princes and the 
Government of Bengal (1797), 
71 j Charter Acts (1813), 72, 
|7S-9; (1833). 81-9, 131-3; 
1(1853), 90-4, 129. 

Ternment of India Acts (1854- 
8), 94-8, 129, 130. 134; In- 
dian Councils Act (1861), 99, 

103, 114-15. 130; High 

Courts Acts (t8(5i-5), 103-4 5 



J 


Parliament (coni.) : 

Acts-^i 865-7), 104-G, 130- 
3 ; (1870-89), 106-7 ; Indian 
Councils Acts — (1892, 1904), 
107-8 ; (1909), 108 if. 

Indian Enactments of, general 
characteristics of, iii ; not 
a complete code for the 
Government of India, 290. 

Parsecs, law regarding, 360. 

Patents, 146, 247. 

Patna ease, 55, 58. 

Patronage, see under Company and 
.Secretary of State. 

Peacock, Sir Barnes, 220. 

Penal code, the, 33, 87, 354 ff., 382 ; 
persons liable for trial under, 
415. 

Pensions, 80, 126, 179. 

Persian Coast and Islands, law in, 
392- 

Pitt, Thomas, 3 1 n. 

Pitt, William, denounces Pox’s 
East India Bill, 62 ; relations 
with directors and Board of 
Control, 68 ; Act of (1784), 2, 
62-6. 

Plassoy, battle of, 2, 34, 37. 

Posts and telegraphs, 140. 

Presents, prohibition of, 49, 65, 
283-4. 

Presidencies, 141 and n. {and see 
their names). 

Presidency magistrates, 164. 

Presidency towns, power to extend 
limits of, 80, 224. 

President of Council, 99, 211; 
Definition of, 434. 

Property, powers of Secretary of 
Stale regarding, 138, 193. 

Protectorates, 51, 395 ff. ; juris- 
diction in, 402—7. 

Provinces, 141, 161 ; definition of, 
291 ; non-regulation Provinces 
102 {and see names of Provinces), 

Public Works Member of Council, 
106, 139. 204- 

Punjab Lieutenant - Governorship 

(1859), 91 : 

High Courts, 163 {and see High 
Courts). 

Legislative Council, 103 and n. 3, 
114, 145, 243, 432. 

Local Government, 141-2, 217. 

Representation of landowners, 
1 18. 475 fE. 

Pnnjab Laws Act, 360. 

Quarter Sessions at presidency 
towns, 32, 43, 48. 
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Queen Victoria, assumes title of 
Empress, 107. 

Questions in Legislatures, 124—5, 
144, 236, 249, 445-7. 

Quorums in Legislatures, 125, 226, 
242, 487. 

Railway Board, 140. 

Railway jurisdiction in Native 
States, 424. 

Recorders — at Madras, 22, 71 ; at 
Bombay, 71. 

Regulations for backward districts. 

105, 145, 148, 238-9. 

Religion — no disqualification for 
office, 262 ; restrictions on 
Legislature concerning, 143, 
236, 247. 

Rent and Revenue Acta, 367. 
Resignations, law regarding, 255. 
Revenue : 

Applieation of, 138, 183-7, 282. 
Audit of, 138, 191-2. 

Boards of, 43-4, 160-1. 

Collection of, 1 59-60. 

Control over, 96, 138, 186. 

High Courts’ jurisdiction regard- 
ing, 268, 373. 

Local Governments’ interest in, 

Ido. 

Sources of, 159, 183-6. 

Statutory Enactments regarding, 
183-90. 

Ripon, Lord, 162. 

Bussell, Lord Chief Justice, quoted. 
374. 398- 

Russia Company, the, 1 1 -12. 

Sadr Adalat Courts, 44, 103. 

Salaries and allowances, scale of, 
253, 300. 

Scheduled Districts Act, 239-40. 
Scotch Church, chaplains of, 254. 
Sea, ofienccs at, 374-6. 

Secret orders and dispatches, 177-8. 
Secretary of State ; 

Appointment of, 17 1-2 ; power 
of, to overrule his Council, 
137. 17s ; to appoint pei- 
manent and parliamentary 
Under-Secretaries, 172 ; con- 
cerning secret orders and 
dispatches, 177 ; patronage of, 
over military cadetships, 96. 
Council of : The Council of India ; 
Appointed (1858), 95, 106, 136. 
Business of : 

Accounts, 96, 138, 187,190-2. 
Rules for, 137, 174-6. 

Duties of, 96, 13& 


Secretary of State (coat.) : 

Council of : The Council of India ; 

Establishment of, 137, 179 ; 
])cnsions for, 179. 

Governor-General in Council 
and Local Governments 
and Legislatures, relations 
with, 177-8, 215, 237-40, 
251, 274. 

Members of : 

Appointment of, 136. 

Qualifications of, 95, 172-3. 

Salaries of, 172—4. 

Term of office of, 173-4. 

Vacancies in, 104, 172-3. 

Parliament, relations with, 178, 


1 90-1, 290. 

Patronage of, 96, 106, 180-2. 
Power of, over : 

Borrowing, 189. 

Contracts, 138. 193-6. 

Grants to Cfiiristians, 282. 
Property, 138, 193. 

Sales and transfer of stoek, 
188-9. 

War and iicaoe, 177. 
President and vioo-prosident^i 
136, 174- 

Revenue under control of, 96, 
137-8, 185-8. 

Statutory Enactments regard- 
ing, 171-202. 



Sick leave, 158, 

Simla, 141, 458. 

Sind, Judicial Commissioners’ Cd 
in. 163. BS 

Singapore, 80, 293. 

Sinha, Mr., 110. \ 

.Slave Trade Act, 377, 414-15. 
.Slavery extinguished, 89. 

•Smith, Alderman Thomas, 4, 7. 
Sovereignty, di\i&ibiUly of, 425. 
Stanley, Lord, 95. 

Statutory civilians, 106, 150. 
Statutory Enactments, Digest of. 
regarding : 

Advocate-General, 279. 

Civil Service, 262-5, 300. 

Crown, 170-T, 290. 

Ecclesiastical Establi^Jyment 
280-2, 

Governor-General, 202—4, 


4>|91 


Council of, 204-13, 290,K95- 
■' of, 224-. 


Legislative Council 

251- 

High Courts, 265-79. 

Local Governments, 214-24, 


95-9 

95-9 

■40 
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ijlatutory Enactments {cont.) ; 

Local Legislatures, 241-51. 
Revenue, 185-93. 

Salaries, &c., 252-<32, 300. 
Secretary of State, 171-2, 179-S0. 
Council of, 172-6 ; appoint- 
ments by, 180-5. 

Contracts by, 193-203. 
Ordorsand dUpatohea cf, 176-9. 
War and treaties, 213-14. 

[Table of comparison, 303-52.] 
Stephen, Sir James Rilziames, 
quoted, 32, 54, 58, 102, 252, 
381, 397, 410. 

Stokes, Whitley, quoted, 279, 354. 
Stowoll, Lord, quoted, 384. 
Strachey, Sir John, quoted, 158, 
, 259 - 

'subordinate Civil Sorvioo, 151. 
Subordinate judges, 163. 

Succession, law regarding, 277, 35O, 
358, 360, 362-3, 367. 

Supreme Courts, tee High Courts. 
Suiat, 19 and n,, 20. 
Surveyor-General, 140. 

^te^erainty, 292, 

liable of comx>arison botuccu Statu- 
j toiy Bnaotments and Digest, 
r 302-52. 

ption, 146, 346. 

, *"ijde, reserved to Company, 
77 ; taken away, 81. 

146, 246. 

ymry appointments, 258-61. 
toiial acquisitions, ace cession 
bf territory. 

iitorial Waters Jurisdiction Act, 
1272. 

J'ts, 366, 367. 
ir’adc, removal of restrictions on, 
75’ 77> 80-1 ; officials iiro- 
bihited from, 283. 

Transfer of Proijerty Act, 365. • 


Treason, 374, 377. 

Tribes outside British India, rela- 
tions with, 142. 

Tuivpor, Sir C. L., 167. 

Under-Secretaries of State, 172, 
United Company, the, 30. 

United Provinces of Agra and Oudh, 
Licutonant-Governorship, 141 
and n. 4, 218-19. 

Courts of Judicial Commissioners, 
163. 

Legislative Council, 114,243,432 
(and see Local Legislatures). 
Local Government, 217 (and see 
Local Governments). 
Ro^vresentation of, 477 fi. 

Vacancies in : 

Council of Secretary of State, 172. 
Councils of Governor-General or 
Governor, 158, 258-62. 

Office of Governor-General, 133 
158,258. 

Vice-President of Council of Gover- 
, nor-Ooneral, 70, 207. 

Viceroy, title of, 202. 

Villages, 162. 

Volunteer Corps, 269. 

War, provisions regarding, 177 ; 
restrictions as to, on Governor- 
General and Local Govern- 
ments, 2 1 3-14. 

Westlake, quoted, 392. 

Wilborforce, W., 75. 

Wills, 363-4. 

Wilson, Sir B. K., quoted, 340, 341. 
Wood, Sir Charles (Lord Halifax), 
quoted, 248, 297. 

Writers, 42, 78. 

Zanzibar, British jiu'isdictiou in, 
167, 392. 







